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Abstract. The relevance of the chosen subject is dictated by the fact that countering criminal offences during the war is
one of the most important problems that the legislator should respond to. Not only the level of the criminal situation in the
state but also the effectiveness of the functioning of criminal law in general depends on how timely and correct decisions
will be made in this area. The purpose of the study is to conduct a legal analysis of legislative initiatives to introduce
new qualification circumstances, strengthen criminal liability by introducing new punishments and increasing the current
sanctions for certain criminal offences. For this purpose, formal-logical, dialectical, logical-semantic, hermeneutical,
comparative-legal, and other methods of scientific knowledge were used in the study. The study clarifies that legislative
changes to strengthen responsibility for committing property and some other criminal offences under martial law are
insufficiently justified and may lead to an excessive expansion of the current Criminal Code of Ukraine, a violation of
its consistency. It is noted that this approach raises a number of doubts and requires the search for other, more effective
ways of legal regulation. The expediency of applying a comprehensive approach in the formulation of criminal law norms,
which provides for considering the tools of both the Special and General parts of the Criminal Code of Ukraine, is justified.
The applied aspect of this scientific analysis is determined by the dynamics of lawmaking in this area and provides
justification for the need to introduce appropriate legislative changes, and outlines the prospects for their application in
practice. The practical importance of the study lies in the fact that strengthening criminal liability for certain criminal
offences during martial law is a subject that goes far beyond purely theoretical importance

Keywords: special legal regime; punishability of the act; criminal offence; penalisation of criminal legislation; circumstances
aggravating the punishment; qualification features

Introduction

The process of functioning and development of society is in-
extricably linked with many socio-economic, political, legal,
cultural, and other factors that lead to both positive and neg-
ative changes in society. Such changes often take on signs of
a crisis that requires timely regulation by state institutions.
The ways of such regulation are not always evident and con-
sist both in changing the current legislation and in introduc-
ing special legal regimes.

An example of the social crisis that has become a driving
force in the search for new ways to regulate public relations
is the unprecedented steps that have been taken to spread the
COVID-19 pandemic around the world. Thus, for example,
as some researchers note, during the COVID-19 pandemic,

Suggested Citation

there was a need to develop a large number of regulations
that relate to all areas of public administration, including
medical care (Baratashvyly et al., 2020).

However, the events of February 2022 - full-scale mil-
itary invasion of the Russian Federation on the territory of
Ukraine have set new challenges for the Ukrainian legisla-
tor. Introduction of the martial law as a special legal regime
on the territory of Ukraine actualised the need to find new
mechanisms for regulating public relations. The current
Criminal Code of Ukraine can hardly be recognised as one
that was ready for a full-scale war and contained all the nec-
essary norms that would meet the requirements of wartime.
Today, the current criminal legislation of Ukraine can be
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considered in conditions of “turbulence”. Legislative initia-
tives, such as Draft Law of Ukraine No. 9112 (2023) on the
introduction of new qualifying circumstances (in particular,
such as “committing an act under martial law”), strengthen-
ing criminal liability by introducing new punishments and
increasing existing sanctions for certain types of criminal
offences are so quickly introduced into the current criminal
legislation that this process is not always properly justified,
which in turn entails a number of practical problems. This
calls into question the desire of the legislator to make the
criminal law more stringent and requires the search for such
methods of legal regulation that would not only meet the
requirements of today but also be as effective as possible.

Although the increase in crime is one of the most acute
problems of our time, which affects almost all aspects of
public life and, in particular, creates an immediate threat
to economic and political transformation (a factor of social
destabilisation of society), in the context of war, this problem
takes on new aspects (Poltava et al., 2020). The urgency of
countering and combating it in these turbulent circumstanc-
es is due to the public demand for the inadmissibility of the
facts of using officials of their official position for the pur-
pose of committing criminal offences; an increased threshold
of sensitivity of society to the facts of committing criminal
offences related to corruption, theft, and illegal use of hu-
manitarian aid, which gives rise to citizens’ despondency in
defeating the enemy; an increase in the level of public sen-
sitivity to criminal offences related to corruption as the in-
crease in the number of offences against property is particu-
larly unacceptable and cynical in war conditions. Among the
criminal offences that have become more frequent since the
beginning of Russia’s full-scale invasion of Ukraine, there are
also those related to the field of land relations and encroach-
ing on the peace and security of humanity and international
law and order (Klochko & Kishinets, 2022). More than twen-
ty thousand criminal offences are investigated on the facts
of execution, murder, torture, rape, which were committed
during the Russian-Ukrainian war, and on the facts of illegal
deportation, eviction, or relocation of the civilian popula-
tion of Ukraine to the Russian Federation (Hopkins, 2022).

In such conditions strengthening responsibility for exist-
ing criminal offences seems to be quite a logical and justi-
fied reaction on the part of the legislator to relevant socially
substantial events. Intimidation of a potential criminal as a
conventional method of influencing public relations is com-
pletely correlated with a heightened sense of justice in soci-
ety and is generally perceived with approval. Therewith, the
limit of punishability of an act in war conditions must meet
the democratic standards that Ukraine sought in the pre-war
period. Otherwise, there is a risk of legal degradation and a
return to the times when lynching was the standard of social
behaviour, which, by the way, was observed in the first days
of the war in Ukraine.

Therefore, the problem of forming and implementing an
adequate strategy for protecting society is becoming urgent.
The central place here is occupied by the state’s choice of
the right vector of criminal-legal policy, which would meet
the requirements of today. From the standpoint of the legis-
lator, it is the strengthening of criminal liability for certain
socially dangerous acts, which in general is quite logical and
justified in war conditions.

In the scientific community, there are supporters of the
tendency to increase criminal liability (Gorokh & Kolomiiets,

2022) and those who believe that in the desire to put up crim-
inal barriers, parliamentarians have achieved an unjustified
and substantial strengthening of the already repressive nature
of the law on criminal liability (Orlov & Pribytkova, 2022).

Recently, many papers have appeared that are devoted
to the specific features of bringing to criminal responsibility
for committing criminally illegal acts during the war (Var-
tyletska & Sharmar 2021); legal analysis of martial law as a
special regime (Kravchyk & Mykhailo, 2022), and a special
procedure for resolving the issue of criminal liability during
its introduction (Vozniuk, 2022); on the problem of mar-
tial law as a catalyst for criminalisation of acts (Shevchuk &
Bodnaruk, 2022), issues of martial law and property regula-
tion are widely discussed with a focus on forced seizure and
compensation for damages (Prytyka et al., 2022); problems
of criminalisation of offences in the field of information se-
curity (Mazepa, 2022), etc.

The legislator is also involved in solving the problems
covered in the papers, which in recent months has intro-
duced a number of legislative changes regarding criminal
liability for certain criminal offences to the Criminal Code
of Ukraine (2001) (hereinafter referred to as the CC of
Ukraine). Focusing on the latest Draft Law of Ukraine “On
Amendments to the CC of Ukraine and the Code of Ukraine
on Administrative offences on Strengthening Liability for
Committing Property and Certain Other offences in Condi-
tions of War or State of Emergency” (2023), it is advisable
to outline general considerations regarding specifically these
and similar legislative changes and additions that are de-
signed to strengthen criminal liability for committing crimi-
nal offences during martial law.

A comprehensive disclosure of the subject of this study
is achieved through the use of a system of philosophical, spe-
cial scientific, and general scientific methods of cognition.
Thus, in particular, the dialectical method allowed exam-
ining the dynamics of the development of the current crim-
inal legislation on strengthening criminal liability during
martial law. The study analyses legislative initiatives that
later established their objectification in the norms of the
CC of Ukraine. Due to hermeneutical and comparative legal
methods, the difference in approaches to solving the prob-
lem of strengthening criminal liability for criminal offenc-
es committed under martial law, both in the scientific and
law enforcement fields, was identified. The logical-semantic
method allowed identifying the terminological imperfection
of the key concepts of this study, namely, the difference in
the meaning of the phrase “under martial law” and “using
martial law conditions”.

Criminal law policy on liability

for certain acts during martial law
Criminal law policy is considered part of the national policy
in the field of combating crime and is implemented through
a set of criminal law tools and methods embodied in such
phenomena as criminalisation and decriminalisation, penal-
isation and depenalisation (Cullen et al., 2021; Ramadani et
al., 2021). Based on the above-mentioned understanding of
legal policy, S. Hadpagdee et al. (2021) explained in detail
the scope of the criminal-legal policy and defined it as a pol-
icy line outlining: a) how much it is necessary to change or
update the existing criminal provisions; b) What can be done
to prevent crimes; c) how the investigation, prosecution, tri-
al, and enforcement of a court decision should be conducted.



In addition, efforts to combat crime by the adoption of crim-
inal laws is also an integral part of social security measures.

Thus, it can be concluded that the policy of criminal
law is an attempt to determine in which area to apply crim-
inal law in the future, considering its current application
(Haaland et al., 2020), and the central place in it is occupied
by the processes of criminalisation (decriminalisation), pe-
nalisation (depenalisation).

Criminal law refers to those branches of public law that
are endowed with a large list of restrictions on human rights
and freedoms. The very nature of this branch of law presup-
poses the possibility of interference in a person’s life and is
such that it gives any measure of criminal-legal influence
such strength of potential legal restrictions that it should
cause unwillingness to violate the criminal law prohibition
by committing a criminal offence (Hazdayka-Vasylyshyn,
2021). However, to avoid unjustified interference, society
and the state must guarantee the protection of human and
civil rights and compliance with the standards established
by the United Nations Convention against Transnational Or-
ganised Crime (2000) (Balobanova et al., 2020).

The groundless establishment of a criminal ban entails
its “devaluation”, which can be objectified both in criminal-
ising certain behaviour and in punishing it. When discontent
is directed against individuals, it is directed at an exagger-
ated need for punishment or the need to create a new but
completely unnecessary corpus delicti. If the dissatisfaction
concerns legislative trends, the appointment and execution
of punishments, then usually “exceeding the criminal law”
or “excessively severe punishment” are concealed) (Hazday-
ka-Vasylyshyn et al., 2021).

Given that criminal law is primarily designed to protect
human rights, it is difficult to agree with the thesis of indi-
vidual authors that the introduction of appropriate changes
and additions to the current legislation, despite their quality,
should be timely (Pasyeka et al., 2022). The law was created
not only to punish the perpetrators of crimes but should also
be a substantial deterrent (Pasyeka et al., 2021). Therefore,
the criminalisation of acts should be assessed not only from
the standpoint of the urgency of regulating certain social re-
lations but above all - from the standpoint of their validity,
and the process of penalisation must be devoid of haste.

For an adequate consideration of the subject, it is also
necessary to focus on a general description of the changes
that the current criminal legislation has undergone regarding
criminal liability for certain criminal acts committed during
the war and a legal assessment of the validity of such changes.

One of the latest attempts to bring the current criminal
legislation to the military and political requirements of the
time is the Draft Law of Ukraine “On Amendments to the
Criminal Code of Ukraine...” (2023). Notably, this is not the
first attempt by the legislator to strengthen criminal liability
under martial law.

For example, the Law of Ukraine “On Making Changes
to Some Legislative Acts of Ukraine Regarding the Estab-
lishment of Criminal Liability for Collaborative Activity”
(2022), and also Law of Ukraine “On the Introduction of
Amendments to the Criminal and Criminal Procedure Codes
of Ukraine Regarding the Improvement of Responsibility
for Collaborative Activities and the Features of the Applica-
tion of Preventive Measures for Committing Crimes Against
the Foundations of National and Public Security” (2022) in
the first months of the war, responsibility was not only

A. Vynnyk & 1. Hazdayka-Vasylyshyn

established for the acts provided for in the provisions of Ar-
ticle 111-1 and Article 111-2 of the CC of Ukraine, namely
for collaboration and complicity with the aggressor state but
also a new type of punishment was introduced. With the
adoption of this law, for the commission of these criminal
offences, the court may impose a penalty in the form of dep-
rivation of the right to hold certain positions or engage in
certain activities for a period of 10 to 15 years.

The Law of Ukraine “On the Introduction of Amend-
ments to the CC of Ukraine Regarding the Strengthening of
Responsibility for Crimes Against the Foundations of the Na-
tional Security of Ukraine under the Conditions of Martial
Law” (2022) increased criminal liability for offences under
Articles 111 and 113 of the CC of Ukraine, namely, high trea-
son and sabotage committed under special conditions of the
legal regime of martial law. In particular, these articles are
supplemented in Part 2 by such a qualifying feature as their
commission under martial law and provide for punishment
in the form of imprisonment for a term of at least fifteen
years or life imprisonment with confiscation of property.

Besides, the Law of Ukraine “On Amendments to the
Criminal Code of Ukraine Regarding Increased Liability for
Looting” (2022) provides for a number of criminal offences
against property, namely: theft, robbery, robbery, extortion,
misappropriation, embezzlement of property, or taking it by
abuse of official position, which are provided for in articles
185, 186, 187, 189, 191 of the CC of Ukraine, the commis-
sion of which under martial law has the consequence of in-
creased criminal liability.

However, the result of such an active legislative processis
not without drawbacks and skepticism during its critical anal-
ysis. Attention is drawn to at least two problems that may nega-
tively affect law enforcement and require scientific expertise.

Regarding the criminalisation of an act under

martial law and a state of emergency

The above-mentioned Draft Law of Ukraine “On Amendments
to the Criminal Code of Ukraine...” (2023) proposes amend-
ments to 85 articles of the CC of Ukraine in terms of strength-
ening sanctions that provide for liability for the commission
of certain criminal and administrative offences. It is proposed
to supplement the articles with new parts, which provide for
qualifying signs of acts “in conditions of martial law or a state
of emergency” to do this. However, the changes proposed in
the draft law generally seem insufficiently justified, ground-
less, and cannot be implemented for a number of reasons.

First of all, the thesis that the qualifying signs of any
criminal offence perform the function of differentiating crim-
inal liability, establishing new, increased limits of standard
punishment in comparison with the provided sanctions for
criminal offences with the main composition is generally rec-
ognised in the science of Ukrainian criminal law. Through
the construction of a qualified composition, another type of
specific criminal offence is actually identified. Taking this
into account, the introduction of a qualified type of crimi-
nal offence should be accompanied by weighty arguments
that unquestioningly indicate the substantial public danger
of the latter and the need to establish in the event of its com-
mission such an exceptional, especially severe measure of
state coercion as criminal liability and punishment. There-
with, the introduction of a new qualifying feature obliges
the legislator to observe the principle of balance and avoid a
casuistic approach and oversaturation of criminal law norms.

11
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In the explanatory note to the draft law, its authors state
that in the context of the introduction of the legal regime of
martial law, there is an increase in quantitative indicators of
the commission of a number of criminal offences, including,
in particular:

1) criminal offences against property (articles 186, 187,
189, 190, 191, 192, 198 of thr CC of Ukraine);

2) criminal offences in the field of economic activity (ar-
ticles 199, 200, 201-1, 201-2, 203-2, 206, 206-2, 210, 211,
212, 212-1, 213, 218-1, 220-2, 222, 222-1, 222-2, 224, 233
of the CC of Ukraine);

3) criminal offences against the environment (articles
239-1, 239-2, 240, 240-1, 246 of the CC of Ukraine);

4) criminal offences against public safety (articles 255,
256, 257, 258-5, 262, 268, 270-1 of the CC of Ukraine);

5) criminal offences against traffic safety and operation
of transport (articles 278, 289, 290 of the CC of Ukraine);

6) criminal offences against public order and morality
(articles 298, 303, 304 of the CC of Ukraine);

7) criminal offences in the field of trafficking in narcotic
drugs, psychotropic substances, their analogues, or precur-
sors and other criminal offences against public health (arti-
cles 305, 306, 307, 308, 310, 311, 312, 313, 314, 317, 318,
319, 320, 321, 321-1, 322, 327 of the CC of Ukraine);

8) criminal offences in the field of protecting state se-
crets, inviolability of state borders, ensuring conscription
and mobilisation (Article 332 of the CC of Ukraine);

9) criminal offences against the authority of state au-
thorities, local self-government bodies, associations of citi-
zens, and criminal offences against journalists (articles 354,
355, 357, 358, 360 of the CC of Ukraine);

10) criminal offences in the field of official activity and
professional activity related to the provision of public servic-
es (articles 364, 364-1, 365, 365-2, 367, 368, 368-2, 368-3,
368-4, 369, 369-2 of the CC of Ukraine);

11) criminal offences against justice (articles 371, 372,
373, 374, 376, 376-1, 388 of the CC of Ukraine).

It is these elements of criminal offences that the authors
of the bill propose to supplement with qualifying features,
namely, to strengthen criminal liability for their commission
“under martial law.”

Therewith, the authors of the draft law do not provide
any arguments that would really point to qualitative or
quantitative indicators of changes in crime in these areas
and the direct impact of the special legal regime of martial
law in Ukraine on its intensification.

In particular, the main argument for the need to intro-
duce these legislative changes is the “unacceptability”, “in-
admissibility” and “cynicism” of committing the above-men-
tioned criminal offences during martial law. Although indeed
the tolerance of public opinion to the commission of certain
types of criminal offences during martial law is quite low,
this in itself cannot serve as the basis for lawmaking, moreo-
ver, in the volumes proposed by the authors of this bill.

The negative dynamics of the adoption of such insuffi-
ciently justified legislative initiatives can be illustrated by
the example of the recently adopted amendments to the cur-
rent CC of Ukraine (2001) mentioned above, which in their
content and essence are similar to those proposed by this
draft law and relate to other types of criminal offences.

For example, legislative changes in the approach to
strengthening criminal liability for certain criminal offenc-
es that encroach on the property of citizens during the war

have not established positive feedback either in law enforce-
ment practice or in the scientific community.

A substantial problem that the pre-trial investigation
bodies had to face in connection with the adoption of the
legislative changes outlined above was a substantial in-
crease in the workload. In particular, due to the change in
the severity of certain criminal offences against the proper-
ty from misdemeanours to crimes, upon their commission,
investigative units need to conduct a pre-trial investigation
instead of an inquiry.

O. Marmura (2022) notes the legal absurdity caused by
the introduction of these legislative changes in one of the
papers. In particular, the author comes to the conclusion
that theft committed under martial law, in terms of severity,
mostly does not differ from ordinary theft. Legal analysis of
court sentences adopted under Part 4 of Article 185 of the
CC of Ukraine suggests that, as a rule, the value of stolen
goods is relatively small and ranges from UAH 483.33 for a
VCR to UAH 15,000.00 for a bicycle. Therewith, the author
notes that such abductions are mostly not directly related
to the war, and therefore, as the authors of this article may
agree, they point to an excessive expenditure of resources of
the law enforcement and judicial systems.

Another disadvantage of the introduced changes can be
called the fact that during the imposition of punishment in
practice, the courts have difficulties in determining the true,
real degree of severity of a criminal offence, which does not
depend solely on the time or situation of its commission, as
in war or in war conditions, but must be really determined
by the degree of public danger, which is a much broader
concept and includes other additional factors. It also de-
pends on the extent to which the court correctly determines
the gravity of the criminal offence to observe the principle
of proportionality of the imposition of such a penalty, which
would not be too severe and which would correspond to
the real gravity of the crime committed, when assigning a
sentence. In practice, the courts have to apply all possible
methods, among which, as O. Marmura (2022) highlights,
is the imposition of a sentence in accordance with the limits
provided for in the sanction article and the subsequent re-
lease of the person from serving it.

The second aspect that should be discussed is that par-
agraph 11 of Article 67 of the CC of Ukraine refers to cir-
cumstances that aggravate the punishment, “commission of
a crime using the conditions of martial law, a state of emer-
gency, or other extraordinary events”. This circumstance,
which aggravates the punishment, is common to all types
of criminal offences and indicates an increased public dan-
ger of what was committed, and therefore gives the court
grounds to impose a more severe punishment. Such a legis-
lative structure is actually the lever that protects the current
CC of Ukraine from a casuistic approach and excessive detail
of its norms, and, accordingly, from their artificial, ground-
less accumulation and expansion.

Circumstances that aggravate punishment differ in their
content and nature from the qualifying signs of a criminal
offence in that they are a tool for increasing the scope of
criminal liability and individualising punishment. Conse-
quently, the use of such an aggravating circumstance as the
commission of a crime using the conditions of martial law or
a state of emergency seems to be quite sufficient and effec-
tive criminal-legal means of countering crime under martial
law when the court decides on the imposition of punishment



for acts that a person commits using martial law or other
extraordinary events.

Moreover, the wording proposed in Article 67 of the CC
of Ukraine of such a circumstance that aggravates punish-
ment as “using the conditions of a state of war or emergency,
other emergency events” is more accurate and correct from
the standpoint of criminal-legal technology than that pro-
posed by the draft law and implemented over the past year
in the already existing norms of the special part of the CC of
Ukraine “in a state of war or emergency”.

Logically, any criminal offence committed from the be-
ginning of a full-scale invasion of Ukraine should be consid-
ered committed “in a state of war or emergency”, because
this is the state that has been introduced on the territory of
state. In this case, a reasonable question arises as to why,
in the opinion of the authors of the draft law, the proposed
qualifying feature should be determined only in certain,
selected criminal offences. Ultimately, the offences speci-
fied in the draft law are no more socially dangerous if they
are committed during war than others provided for in the
current CC of Ukraine. Therefore, it seems that the level of
public danger of criminal offences defined in the draft law
changes regardless of being “under martial law”, and due
to the fact that the person who commits it uses the condi-
tions of martial law to commit a criminal offence. Only in
the conditions of the use of tragic circumstances or military
operations for their own profit or the satisfaction of other il-
legal interests, the act committed by a person becomes more
socially dangerous. The proposed wording “under martial
law” is appropriate and correct only for a certain category
of acts — criminal offences against the established procedure
for military service.

Such considerations are not new to the theory of crimi-
nal law and are supported by other researchers. In Particu-
lar, Yu. Orlov and N. Pribytkova (2022) emphasise that the
mechanism for correctly assessing the degree of public dan-
ger of committing a criminal offence under martial law ex-
isted even before the introduction of the legislative changes
discussed above. Researchers believe that the application of
the provisions of Article 65 of the CC of Ukraine was and
remains a fairly effective mechanism that can be applied
to any criminal offence, while most of them remained out-
side the processes of criminalisation and penalisation - in a
number of self-serving criminal offences, such a qualifying
feature as martial law is not defined. Therefore, the exclu-
sion of this feature from the qualified elements of individual
criminal offences against property is, in the author’s opin-
ion, logical and justified.

Problems of the difference between
the concept “under martial law”
and “on the use of martial law conditions”

Martial law as a circumstance that affects the qualification
of an act and performs the role of a catalyst for the intro-
duction of new prohibiting norms into the current criminal
legislation, is used in the CC of Ukraine in different ways.
Among the main phrases that actually contain this concept
are “during martial law”, “under martial law”, and “using
martial law conditions”. Questions arise: whether these cir-
cumstances are the same and do not affect the differentia-
tion of criminal liability, and whether such a difference in
terminology creates problems in judicial practice. The an-
swer to these questions fully corresponds to the opinion of
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V. Navrotskyi (2022). The researcher analysed the novelties
of criminal legislation, namely the addition of the list of
qualifying signs of individual criminal offences against prop-
erty (theft, robbery, robbery, extortion) with such a feature
as the commission of relevant acts “under martial law”. He
stressed the need to force people to solve the riddle: “in con-
ditions” and “using conditions” are the same thing or not.

The analysis of these concepts gives grounds to assert
that these are different constructions in their content, which,
although similar to each other, are not identical. Subject to
a different understanding, the commission of any criminal
offence during the period of martial law will form either a
qualifying feature of a specific act or an aggravating circum-
stance provided for in Article 67 of the CC of Ukraine.

If the phrase is “using the conditions of martial law”,
then this construction actually means the circumstance pro-
vided for in paragraph 11 of Part 1 of Article 67 of the CC of
Ukraine that aggravates the punishment. The use of martial
law conditions indicates that a person who commits a crimi-
nal offence intentionally uses the peculiarity of the situation,
for example, in a war zone or in the occupied territories (lack
of protection or property owner, the ability to hide a crim-
inal offence or avoid criminal prosecution), and the legal
regime has been introduced for their own illegal interests.

Therefore, it is incorrect to assume that any criminal of-
fence committed during such a special period as martial law
is committed “using” its conditions. Ultimately, for example,
the theft of a phone from a store in a city that is not in a
war zone should be distinguished from such theft, which was
committed in a store that was left without security, for ex-
ample, in one of the cities of the occupied Luhansk region. In
the first case, there is no use of the conditions of martial law,
while in the second situation, the commission of a criminal
offence was facilitated by the relevant circumstances, which
the person took advantage of.

Regarding an act committed “under martial law”, then
the authors of this study believe that here, as in the construc-
tion “during martial law”, this refers to a certain time period
for which such aregime is introduced. That is, the commission
of a criminal offence during the period of martial law gives
grounds to believe that it was committed either “in the con-
ditions” or “during” martial law. Therewith, it does not mat-
ter whether the corresponding legal regime is introduced on
the territory of the entire state, or only in certain territories,
that is, where and in what situation the act was committed.

Consequently, to acts that, although committed “in the
conditions” or “during” the operation of the martial law re-
gime, but without any use of the conditions of such a legal
regime, in the opinion of the authors of this study, the appli-
cation of the appropriate qualifying feature aggravating the
punishment is groundless.

It is enough to leave such two constructions as “during”
and “using the conditions” of martial law to avoid confusion.
Given that the latter is already used to denote a circumstance
that aggravates punishment, the phrase “during martial law”
can serve as a qualifying feature of individual criminal of-
fences. However, then the question arises about the validity
of strengthening criminal liability only for the fact that the
acts defined by the legislator were committed during the
period of martial law, without using those conditions that
would facilitate their commission or otherwise were benefi-
cial for the person who committed such acts, which, accord-
ing to the authors of this publication, is a negative trend.
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For the commission of a criminal offence, the applica-
tion of such sanctions is provided that correspond to the de-
gree of danger of a criminal offence. However, based on the
degree of public danger, for example, responsibility for theft
committed during martial law, according to the type and
measure of punishment can not be equated to liability for a
qualified type of premeditated murder. The degree of public
danger of these acts is qualitatively different, they encroach
on substantially different objects of criminal legal protection,
and therefore the sanction for their commission should also
differ. In addition, the ability to maintain law and order and
public security, preventing the commission of various kinds
of criminal offences during a state of war (or emergency), is
provided for in paragraph 11 of Article 67 of the CC of Ukraine.

Notably, the amendments proposed by the analysed
draft law, and any other attempt to strengthen criminal lia-
bility for committing a criminal offence only for the reasons
of its commission under (i.e. during) martial law, do not
contribute to the formation of Ukraine as a democratic state
governed by the rule of law, devoid of an excessive repres-
sive component in its criminal legislation. Without denying
the need to differentiate criminal liability for committing a
criminal offence during martial law, in general, it is more
appropriate to apply a comprehensive approach. In contrast
to the construction of qualified compositions of an indefinite
range of criminal offences and the “inflating” of the current
CC of Ukraine, the use of the legal tools of the General part
of the CC of Ukraine is necessary.

Conclusions
The study proves that because of the war, which is a pow-
erful determinant of crime, there was a need to form a new
legal framework and special legal mechanisms for counter-
ing crime in the context of the introduction of a special legal
regime of martial law. The study supports the thesis that

strengthening criminal liability in war conditions can really
be one of the most effective levers of preventive influence on
the commission of criminal offences and ensure compliance
with the requirements of the law. Therewith, the legal anal-
ysis of recent legislative changes on strengthening criminal
liability for certain criminal offences committed during the
war indicates excessive, unsystematic, and often groundless
criminalisation, which in turn can serve as a factor that, on
the contrary, paralyses the application of criminal law in
practice. The difference between such concepts as “under
martial law” and “using martial law conditions”, which are
erroneously interpreted in the same way during the law en-
forcement of criminal law norms, was proved. Attention was
drawn to such problems as the selectivity of criminal law
norms, which are undergoing changes in terms of strengthen-
ing criminal liability and unjustified changes in the severity
of individual criminal offences to crimes, which negatively
affects the work of law enforcement and judicial bodies, and
creates a number of controversial issues in the field of crim-
inal-legal science. It is proposed to avoid the accumulation
of criminal law norms during the differentiation of criminal
liability and abandon the construction of new elements of
criminal offences, instead of using already existing effective
tools of criminal response in criminal law, including circum-
stances that aggravate punishment to resolve these problems.

The prospect of the conducted study may be the review of
court sentences, which will use analytical and statistical meth-
ods to identify the main problems of law enforcement of legis-
lative innovations related to strengthening criminal liability.
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AHoTamis. AKTyaJibHiCTh 0OpaHOI TEMAaTHKU MPOJUKTOBAHA TUM, IO MPOTUAIA KPUMiHAJIBHUM MPABOMOPYIIEHHAM T[]
yac BillHU — O/JHA 3 HAaBaXJINBIMIMX Mpo6JieM, Ha SIKY TOBMHEH pearyBaTH 3aKOHOJaBellb. Bif Toro, HacKisbKu BYaCHUMU
Ta KOPeKTHUMHU OyAyTh yXBaJieHi pimeHH:A B Wil cdepi, 3aJ1eXUTh He JIMIIe piBeHb KPUMiHOT€HHOI CUTYyallil B AepXasi,
a " edekTuBHICTh (PYHKI[IOHYBaHHA KpPHUMiHaJIbHOI'O IpaBa 3arajioM. Mera cTaTTi mojisArae B 3[iliCHeHHi IIPaBOBOIO
aHaJsli3y 3aKOHOJABUMX iHiNiaTHUB IIOJO0 3alpoBaJKeHHs HOBUX KBaJlidikalillHuX oOCTaBUH, [TOCHJIEHHA KPUMiHaJIbHOL
BiANOBiAa/JIbHOCTI IIJIAXOM 3alpoBajPKeHHsA HOBMUX IIOKapaHb Ta 30iJIbIIeHHA YMHHUX CAHKIIN 3a OKpeMi KpHUMiHaJIbHi
NpaBoNoOpyILIeHH:A. [IJ1A boro miJ 4ac JOCIi)KeHHA BUKOPUCTOBYBaJINCA (pOpMasIbHO-JIOTiYHUN, AiaJleKTUYHUHI, JIOTiKO-
CEMaHTUYHUI, repMeHeBTUYHUI, MOPiBHAJIBHO-NPABOBUII Ta iHIII MeTOAY HAyKOBOTO Mi3HAHHA. Y CTaTTi 3’ACOBaHO,
110 3aKOHOJ[aBYi 3MiHU IIOJ0 MOCWJIEHHA BiMIOBiJaJIBbHOCTI 32 BUMHEHHS MAMHOBUX Ta AEAKUX iHIMNMX KPUMiHAJIBHUX
MpaBoIOpPYIIEeHb B YMOBaX BOEHHOI'O CTaHy — HeJJOCTaTHbO OOIPYHTOBAHI Ta Taki, 110 MOXYTh MIPHU3BECTU A0 HaMipHOTO
PpO3MUpPeHHs 06cATy YMHHOro KpuMiHaIbHOTrO KofeKkcy YKpaiHu, a TaKOX A0 NOpyIIeHHA 0ro CUCTeMHOCTI. 3ayBaXeHo,
0 TaKUM MiJXi[ BUKJIMKAE HU3KY CyMHIiBiB Ta BHMMarae€ IMOMIYKiB iHMMX, Oifbil edeKTUBHUX CIOcO0iB IPaBOBOIO
peryoBaHHA. OOIpyHTOBAHO JOLiJIbHICTh 3aCTOCYBaHHA KOMIIJIEKCHOTO MiAXOAY MiJl yac pOpMyJIIOBAaHHSA KPUMiHAIBHO-
[IpaBOBUX HOPM, AKHUH Ilepe0adyae BpaxyBaHHA iHCTpyMeHTIB Ak Oco6JiBoi, Tak i 3arajbHol yacTUHU KpuMiHaIbHOTO
kojiekcy Ykpainu. [IpukJiaiHUi acrnekT I1bOro HayKOBOr'o aHasli3y 3yMOBJIEHO AMHAMiKOI0 3aKOHOTBOPEHH: Y BKa3aHOMY
HampsaMi Ta nepenbadae oOIPYHTYBaHHSA HeOOXiTHOCTi 3ampoBaj)KeHHA BiJNOBiJHUX 3aKOHOJABUMX 3MiH, a TaKOX
OKpeCJII0E NepCreKTUBU iX 3acToCyBaHHA Ha mpakTuli. ITpakThyHe 3Ha4YeHHA CTATTi MoJiArae B TOMYy, IO NOCUJIEHHA
KpUMiHaJIbHOI BiJIOBiAaJIbHOCTI 3a OKpeMi KpHMMiHaJIbHi IIPaBONOPYIIEHHs MiJl YaC BOEHHOIO CTaHy — Iie TeMa, sKa
BUXOJIUTH JTAJIEKO 3a MeXi CyTO TEOPEeTUYHOIr0 3HAYeHH:

KutiouoBi cjioBa: 0cCOGJIMBHEI TMPABOBUI PEXHM; KapHICTh [ifHHS; KpUMiHaJIbHe NPABOMOPYIIEHHS; MeHaTi3allis
KpPUMiHaJIbBHOT'O 3aKOHOAABCTBa; 06CTaBMUHM, 1110 OOTKYIOTh MOKapaHH:A; kBaTidikaliiiHi 03HaKu
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Abstract. Due to the lack of clear regulation of the procedure for registration of land ownership on various grounds of
privatisation, the Decree of the Cabinet of Ministers of Ukraine of December 26, 1992, No. 15-92 “On privatisation of land
plots” has become one of the most problematic legislative acts in Ukraine. That is why there was a need to distinguish
between two procedures for the privatisation of land plots: according to the above-mentioned Decree and in accordance
with the Land Code. The purpose of the study is to highlight the differences in the legal procedures for privatising land
plots transferred to the ownership of citizens based on Decree No. 15-92 and in accordance with paragraph 5 of Article 17
of the Land Code of Ukraine of 1990 as amended on March 13, 1992, and later — Article 118 of the Land Code of Ukraine.
The analysis of the practice of the Supreme Court on the application of Decree No. 15-92 and the Land Code of Ukraine in
various versions, highlights the general trend in court decisions and describes individual cases that occurred in the judicial
practice of higher instances. As a result of the study, it was established that the procedures for transferring land plots to
the ownership of citizens based on Decree No. 15-92 and the Land Code of Ukraine differ. Privatisation based on Decree
No. 15-92 is a specific simplified form of land transfer to ownership. It is noted that the legislation does not contain a clear
regulation of the procedure for transferring land plots to private ownership, if privatisation was initiated based on the rules
of Decree No. 15-92, there are a substantial number of legal disputes that are resolved in court. It is proved that the vast
practice of the Supreme Court on privatisation issues is not always consistent, and legal conclusions are not systematised;
simultaneously, the general trend towards resolving such legal disputes is consistent and understandable. Based on the
conclusions of the Supreme Court, the procedure for privatisation under the rules of the Decree was systematised, the
procedures for privatisation under the Decree and the Land Code of Ukraine were delineated, documents certifying the
right of ownership were identified, and ways to confirm the existence of property rights/legitimate interests to land plots,
the right of ownership/use to which arose in connection with the entry into force of Decree No. 15-92 were named. The
practical importance of the results obtained lies in the possibility of using them to protect the rights of citizens to land
plots, residential buildings and structures located on such plots in judicial and administrative procedures

Keywords: privatisation; protection of the right of ownership/use of land; legal positions of the Supreme Court; land relations;
Land Code

Introduction

The Decree of the Cabinet of Ministers of Ukraine of De-
cember 26, 1992 No. 15-92 “On privatisation of land plots”
(hereinafter — Decree No. 15-92) is one of the most problem-
atic in application at present, which negatively affects land

relations in Ukraine. The existence of ambiguous procedures
for land privatisation: 1) transfer of land to ownership under
the provisions of the Decree; 2) privatisation of land that
was transferred for use under previously existing legislation,

Suggested Citation Article’s History: Received: 11.03.2023 Revised: 21.05.2023 Accepted: 28.06.2023

Zabzaliuk, D., & Besaha, I. (2023).Legal aspects of protection of rights to land plots that were transferred to private ownership
based on the provisions of Decree of the Cabinet of Ministers of Ukraine No. 15-92. Social & Legal Studios, 6(2), 17-24.

doi: 10.32518/sals2.2023.17.

"Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
BY

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)



18

Legal aspects of protection of rights to land plots...

and 3) the general procedure for gratuitous transfer of land
to private ownership, creates problems both for citizens who
used land plots since the mid-twentieth century and for lo-
cal self-government bodies, which after the Decentralisation
Reform received more powers to dispose of communal land.
Common problems are: 1) lack of clear and detailed regula-
tion of land ownership rights and 2) problems with changing
the purpose of the land plot and its re-registration. However,
the greatest difficulties arise due to the lack of a properly
explained land privatisation procedure in each of the above
cases (especially where it is necessary to distinguish between
privatisation procedures according to Decree No. 15-92
(1992) and privatisation of the land plot that was previously
provided for use). Moreover, this refers to ignorance both on
the part of citizens and on the part of local self-government
bodies as land managers. In this regard, it is necessary to
create a clear and accessible information environment that
will help all interested parties understand the procedures for
land privatisation and the relationship between procedures.
This problem has its impact not only on the registration
of land plots for the construction and maintenance of resi-
dential buildings and outbuildings but also on the protection
of ownership of real estate located on a non-privatised land
plot. Since, according to the rules of Decree No. 15-92, land
plots that were already in the use of citizens and on which
residential and non-residential buildings were usually placed
(especially those that were built in the 1940s and 50s) were
transferred to private ownership, the re-registration of rights
to these objects under the current legislation arose as a se-
rious challenge. The right of ownership of old, sometimes
substantially damaged structures was and is often violated
due to the fact that the land plot on which they are located
is often transferred to private ownership not to the owners of
these structures in the order of privatisation defined by par-
agraph 5 of Article 17 of the Land Code of Ukraine of 1990
as amended on March 13, 1992 (hereinafter also — LC of the
Ukrainian SSR) (Land Code of Ukraine, 1990) or based on
Article 118 of the current Land Code of Ukraine (hereinafter
also referred to as the Civil Code of Ukraine) (Land Code of
Ukraine, 2001), without considering the requirements of the
Decree. This situation has a double negative impact: on the
one hand, the owner of real estate on non-privatised land is
deprived of the rights of the owner, and on the other, build-
ings and structures do not receive proper maintenance.
Public relations in the field of privatisation are regu-
lated by the norms of both civil and administrative legis-
lation. Important in this context is not only the choice of
legal norms to be applied but also the appeal to the court
whose jurisdiction the dispute about the law belongs to. In
the vast majority of cases, disputes arising from the transfer
of land plots to private ownership or use are civil law. The
land transfer body acts not as a subject of power, but as a
land manager. The same rule applies to those cases when
the results of consideration of land disputes regarding the
determination of the size of land plots that were transferred
to citizens, but were not privatised by the latter, are chal-
lenged in court. Despite the general consistency of this po-
sition expressed by the legislator and supported by the legal
positions of the Supreme Court, its practical implementation
is quite difficult. In each subsequent case, there is a need
for a detailed analysis of the legal personality of the land
manager, establishing who such a person acts as in the priva-
tisation relationship. In civil legal relations on privatisation,

the principle of equality of the parties is discussed, and in
administrative relations — the principle of special permission
and the limits of discretion. Relations of privatisation, de-
spite their belonging to civil law, do not exclude the need to
apply administrative norms. Given this, privatisation legal
relations are twofold, which requires their examination from
several angles.

Among the latest studies concerning the issue of legal
regulation of privatisation processes, important scientific re-
sults are contained in the writings of N. Ilkiv and O. Ilkiv
(2019). The authors investigated the legal regulation and
potential ways to improve the process of gratuitous acqui-
sition of land plots by Ukrainian citizens into private own-
ership. The study highlights the issue of guaranteeing the
rights of Ukrainian citizens to free privatisation of such land
plots by investigating and analysing various aspects of the
legal regulation of this process. The paper identifies theoret-
ical and applied approaches to determining the mechanism
of gratuitous transfer of land plots of communal property
to private ownership of Ukrainian citizens. The study anal-
yses the legal nature of the powers of local self-government
bodies in making a decision on granting permission for the
development of a land management project and concludes
that the body does not exercise discretionary powers, but
only performs its tasks in the field of land relations, guided
by the constitutional special licensing principle. Additional-
ly N. Ilkiv and O. Ilkiv justified the necessity of mandatory
amendments to the land legislation of Ukraine to ensure the
right of citizens to free privatisation of land plots within the
limits of the amounts and goals defined by the legislation.

The conclusions of N. Kovda and N. Zabarna (2020) are
also similar in subject matter. The researchers identified
the prospects for the implementation of land reform in the
context of decentralisation, namely: (1) the return to local
self-government bodies of the authority to manage the lands
of local communities outside of settlements; (2) land plots
that are transferred to the communal ownership of territorial
communities and the right of state ownership will be trans-
ferred to communal ownership from the moment of state
registration of the right of communal ownership to such land
plots; (3) local self-government bodies from district state ad-
ministrations will be transferred the authority to change the
purpose of land plots of private ownership; (4) effective use
of land by united territorial communities will provide addi-
tional revenues to local budgets; (5) open procedures and
maximum transfer information in electronic form, in open
access, elimination of corruption.

Issues of legal conflicts that arise in the field of land
relations are discussed in detail in the collective study au-
thored by I. Pyvovar et al. (2020). The paper is devoted
to the issues of the inaction of the authorities in relations
linked to the initiative of citizens to obtain permission to
develop a land management project and transfer a land plot
to ownership. The authors also consider issues of protecting
the violated rights of citizens in the event of illegal inaction
of state bodies. The study identifies the specific features of
using the principle of tacit consent in land-permit relations,
indicates possible ways to protect the rights of citizens in
case of illegal inaction of the authorities, and establishes the
nature of the discretionary powers of the competent authori-
ties. Yu. Krasnova et al. (2020; 2022) analyse the legislation
regulating land ownership in Ukraine and assess its develop-
ment in this area.



Ascanbeseen from the above, publications of recent years
are devoted to improving land legislation to a greater extent,
in particular, in the context of the Decentralisation Reform.
However, the direct issues of the privatisation procedure, its
types, and features under various versions of the Land Code
of Ukraine did not become the subject of scientific interest.

In the proposed study, the authors attempt to highlight
the differences in the legal procedures for privatising land
plots transferred to the ownership of citizens based on De-
cree No. 15-92 and in accordance with paragraph 5 of Article
17 of the Civil Code of Ukraine (1990) as amended on March
13,1992, and later — Article 118 of the Civil Code of Ukraine.

The proposed finding includes investigating the practice
of the Supreme Court on the application of Decree No. 15-92
and the Civil Code of Ukraine in various versions, highlighting
the general trend in court decisions and describing individual
cases that took place in the judicial practice of higher instances.

The study was based on the analysis of scientific liter-
ature, legal sources, legislation, and documents related to
the privatisation of land plots and the legal aspects of their
protection. The results obtained are systematised, the legal
positions of the Supreme Court and other sources are sum-
marised, and trends in resolving legal disputes regarding the
protection of rights to land plots transferred to private own-
ership are analysed.

Literature review

The issue concerning the application of the provisions of De-
cree No. 15-92 rarely becomes the subject of scientific inter-
est. Given the complexity of the mechanisms of application
of this normative document, its links with national policy in
the field of land relations, legislative acts of the highest legal
force, and the practice of Courts of various jurisdictions, the
subject of further consideration should include a substan-
tial array of scientific and regulatory sources. Further, such
sources are conventionally divided into several groups ac-
cording to their importance for the proposed study.

The first group consists of those publications that direct-
ly or indirectly address the issue of land privatisation based
on Decree No. 15-92. Thus, H. Klimova (2019) mentions De-
cree 15-92 as one of the key documents that regulated the
process of land privatisation in Ukraine. I. Salman (2009)
analyses the main legal characteristics of land privatisation
processes. By analysing the current legislation, the author
identifies criteria for classifying various types of land pri-
vatisation, considering various entities that acquire owner-
ship rights, procedures, methods, and other factors. Decree
No. 15-92 is mentioned as a form of privatisation, but the
essence of the process is not covered. A paper by H. Hrabar
(2014) is devoted to relevant legal issues of the privatisation
of land plots used by citizens in Ukraine. The researcher con-
siders issues of legislative changes and proposals for improv-
ing legislation in this area. However, the publication under
consideration is dated 2014, so it does not consider changes
made to the current legislation and current judicial practice.

The next group of publications consists of studies devot-
ed to legal procedures in relation to land. Important scientif-
ic conclusions in this area were made by O. Bondar (2018).
The researcher examined the development of legal regu-
lation of land ownership in Ukraine. The article examines
the process of reforming property relations in Ukraine since
1991, in particular: the process of privatisation, the mech-
anism for acquiring ownership of real estate, registration
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of ownership rights and other rights to real estate, and legal
regulation of the land cadastre. The legal regulation of own-
ership of agricultural land in certain EU countries is covered.
Using the forecasting method, the researcher formulated
recommendations for improving the legal regulation of land
ownership in Ukraine.

A separate group includes scientific achievements of
lawyers who casually touch on privatisation procedures.
This includes the writings of D. Fedchyshyn and I. Ignaten-
ko (2018), within which the specific features of acquiring
ownership rights to land plots and rights to use land plots in
Ukraine by foreigners are covered. Yu. Krasnova et al. (2020,
2022) consider the process of development of legal regula-
tion of land ownership in Ukraine. The study analyses the
main stages and areas of development of this regulation, con-
sidering the legislative changes and reforms that have taken
place in recent years. The main focus is on legislative acts
and mechanisms that affect the provision of land ownership
rights, the management and disposal of land resources in the
country. D. Sannikov (2017) analyses ways to adapt national
land legislation to the requirements of the European Union.
Yu. Skliar et al. (2021) attempt to improve the methodologi-
cal approach to determining the value of agricultural land as
an element of enterprise potential based on the use of fuzzy
logic methods. N. Bielousova (2023) analyses the issues of
regulatory regulation of the procedure for allotment of land
with a change in the intended purpose for industrial needs.
Theoretical and methodological issues of the procedure for
drawing up land management projects, which provide for
changing the purpose of a land plot on industrial land, are
highlighted. N. Bondarchuk and K. Storozhuk (2019) indi-
cate the need for further regulation of a wide range of pow-
ers related to the regulation of land relations between local
self-government bodies and individuals and legal entities.
A. Boyko (2018), in turn, considers the need for clear legal
regulation and internal administrative control over the func-
tioning of state authorities and their “discretionary power”
in the field of land relations.

The development of legal regulation of land ownership
in Ukraine and the specific features of land reform are also
singled out in a separate group. I. Kostyashkin et al. (2020),
N. Bielousova (2023) conduct a scientific analysis of the
current state of land market reform in Ukraine and com-
pares it with the experience of developing legal regulation
of the land market in Europe. M. Malashevskyi et al. (2018;
2020) consider trends in changes in the land fund in recent
years. The researcher, in particular, analysed a number
of regulatory documents to highlight the main problems
of modern land use and listed a number of problems in
the field of land relations during the land reform period.
R. Tykhenko (2022) examines the main problems related
to the reform of land relations and land use in Ukraine.
The study focuses on identifying and analysing complex is-
sues that arise in the process of changing legislation and
introducing new land management mechanisms. The au-
thor examines in detail the problems of land rights, insuf-
ficient transparency of land transactions, incompleteness
and inefficiency of the system of land use and registration
of land rights. H. Klimova (2019) analysed the history of
land reform in Ukraine, identified changes in the structure
of ownership and land use, and also considered relevant
issues of legislative support for land reform, its principles
and prerequisites.
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However, the issue of applying the Decree of the Cabinet
of Ministers of Ukraine 15-92 is not discussed in detail in these
articles, and the content of this document is not analysed. In
addition, questions about the possibility of its effective appli-
cation in practice and ways to solve problematic issues that
citizens face when applying the provisions of the law on land
privatisation under the rules of the Decree remain unanswered.

Regulatory and legal regulation of privatisation
procedures under the Decree of the Cabinet
of Ministers of Ukraine No. 15-92
and the Civil Code of Ukraine in various versions

H. Hrabar (2014) identifies types of gratuitous privatisa-
tion and provides their characteristics in terms of availability
and general implementation procedure. The researcher notes
that after the introduction of a private form of land owner-
ship in 1992, Decree No. 15-92 was the first act that regulat-
ed relations on the privatisation of land plots. Notably, this
conclusion of the researcher is not entirely correct, since the
Civil Code of Ukraine (1990) as amended on March 13, 1992,
contained Article 17, which regulates the transfer of land
plots to private ownership by councils of people’s deputies.

The same code, in its subsequent version (dated 15 Jan-
uary 1993), contained changes resulting from the adoption
of the Decree in question. These changes concerned the sus-
pension of Articles 17 and 23 of the above-mentioned code
in relation to land owners defined by Article 1 of Decree
No. 15-92 (unlike the general requirements for registration
of the right to land, privatisation based on the Decree did
not provide for obtaining a State Act (documents certifying
the right of ownership/use of land plots obtained in accord-
ance with the Decree will be discussed later).

With the adoption of the new Civil Code of Ukraine
(2001), any mention of the Decree was excluded from the
text of the codified act. The provisions of Article 118 of the
Civil Code of Ukraine concerning the free privatisation of
land that was in the use of citizens, and paragraph 7 of Sec-
tion XX “Transitional provisions”, according to which cit-
izens who previously received ownership of land plots in
the amounts provided for by previously existing legislation,
retain the rights to these plots, were subject to application.

Since October 14, 2008, in the new version of the Civil
Code of Ukraine (2001), the text of the code includes par-
agraph 2 of Paragraph 1 of Section XX “Transitional provi-
sions”, which established that land plots transferred to pri-
vate ownership based on the provisions of Decree No. 15-92
are the basis for the production and issuance of state acts on
the ownership of a land plot to these citizens or their heirs
according to technical documentation on the preparation of
documents certifying the right to a land plot. The provisions
of the Code in this part are still in force today.

Main provisions of Decree

No. 15-92 and its legal nature
H. Hrabar (2014) identifies 1) a simplified model of priva-
tisation (based on Article 118 of the Civil Code of Ukraine)
and 2) the privatisation of land plots under the statute of lim-
itations (based on Article 119 of the Civil Code of Ukraine).
The author considers the privatisation of a land plot based
on a Decree as a specific procedure for privatisation based
on Article 118 of the Civil Code of Ukraine. However, this
statement, according to the authors of this study, cannot be
accepted without reservations.

The transfer of land by Decree existed simultaneously
with the transfer of land to private ownership in accord-
ance with Article 17 of the Civil Code of Ukraine (1990) as
amended on March 13, 1992, as a separate specific proce-
dure. Article 17 provided for several options for land priva-
tisation, namely: 1) transfer of the land plot from the reserve
lands (paragraph 3 of Article 17); 2) transfer of ownership of
the land plot that was previously provided to a citizen (para-
graph 5 of Article 17); 3) transfer to the ownership of citizens
of land plots owned or used by other citizens or legal entities
(paragraph 8 of Article 17); and 4) transfer of the land plot
to collective ownership of collective agricultural enterprises,
agricultural cooperatives, agricultural joint-stock compa-
nies, including those created based on State farms and other
state-owned agricultural enterprises (Part 9 of Article 17).

The decision of the Supreme Court in case
No. 746/259/19 (2021) contains a broad explanation of the
need to distinguish between the rules of articles of the Civil
Code of Ukraine (as amended on March 13, 1992) and De-
cree No. 15-92 on regulating the transfer of land plots that
were used by citizens to private ownership.

The Supreme Court was convinced that the rule of Par-
agraph 3 of the said Decree established a special rule for
acquiring ownership of land plots transferred, in particular,
for personal subsidiary farming in accordance with the pro-
cedure provided for in this normative legal act. Land plots
based on the Civil Code of Ukraine in the mentioned version
were transferred to ownership based on a citizen’s application
and materials confirming its size (land cadastral documen-
tation, data from the Bureau of technical inventory, boards
of companies and cooperatives, etc.). Councils of people’s
deputies considered these applications and materials within
one month and made appropriate decisions (similarly: Su-
preme Court decision in case No. 938/528/20 (2019). As to
the Decree, the right of private ownership of citizens to the
land plots transferred to them for the purposes provided for
in Article 1 of the Decree was certified by the relevant Coun-
cil of people’s deputies, which was recorded in the land ca-
dastral documents. As mentioned above, the requirement to
obtain a state act to certify land ownership did not apply to
privatisation by Decree (Resolution of the Supreme Court of
Ukraine in case No. 6-31tss12, 2012). According to the con-
clusions of the Supreme Court, the moment of occurrence of
ownership of a land plot under the rules of the Decree was
associated with the introduction of a corresponding entry in
land cadastral documents certified by the relevant Council
of people’s deputies (Resolution Supreme Court of Ukraine
in case No. 156/370/16-ts, 2018; Resolution Supreme Court
of Ukraine in case No. 635/2215/16-ts, 2018; Resolution
Supreme Court of Ukraine in case No. 746/259/19, 2021).
The above is also consistent with the court’s position that “at
the time of resolving the issue of transferring the land plot
(by Decree — I B.) ... the procedures and forms of the State
Act were not approved, just as the regulatory act itself was
not approved, which would regulate these legal relations...”
(Resolution of the Grand Chamber of the Supreme Court in
case 350/67/15-ts, 2019).

It is also worth mentioning the provision of the Law of
Ukraine “On State Registration of Property Rights to Immov-
able Property and their Encumbrances” (2004), according
to Part 4 of Article 3 of which rights to immovable property
that arose before the entry into force of this law are rec-
ognised as valid in the absence of their state registration



provided for by this law, under the following conditions: if
at the time of the emergence of rights and their encumbranc-
es, legislation was in force that did not provide for manda-
tory registration of such rights. Clarification on this was also
provided by the Supreme Court (Resolution of the Supreme
Court of Ukraine in case No. 577/2977/15-ts, 2019).

Procedure for free privatisation of a land plot
for the construction and maintenance of a
residential building, outbuildings and structures
based on the Civil Code of Ukraine
The procedure for privatising a land plot that was used by
citizens without using the provisions of the Decree (that
is, based on Paragraph 5 of Article 17 of the Civil Code of
Ukraine of 1990 as amended on March 13, 1992, and later —
Article 118 of the Civil Code of Ukraine as amended until
January 01, 2013) was as follows: 1) a citizen’s application
with attached materials confirming the size of the land plot
(land cadastral documentation, data from the Bureau of
technical inventory, boards of companies and cooperatives,
etc.); 2) determining the boundaries of the land plot in the
field; 3) approval of the boundaries of the land plot with the
owners or users of adjacent land plots; 4) obtaining a state
act on land in accordance with the established procedure;
5) state registration of ownership of the land plot (Resolu-
tion of the Grand Chamber of the Supreme Court of Ukraine
in case 350/67/15-TS, 2019; Resolution of the Supreme
Court of Ukraine in case No. 722/694/18, 2021; Resolution
of the Supreme Court in case No. 338/1112/19, 2021). Since
the beginning of 2013, the state acts on land ownership have
not been conducted, state acts have not been issued. Own-
ership of land plots is registered in the Register of rights to
immovable property. Instead of state acts, the new owner
must register his ownership right in the State Register of
rights and obtain a certificate of ownership of the land plot

to confirm the emergence of the right to a land plot.

Procedure for free privatisation
of a land plot based on Decree No. 15-92

By Decree No. 15-92, it was decided that the village, settle-
ment, and city councils of people’s deputies should ensure
the transfer during 1993 to the citizens of Ukraine in private
ownership of land plots provided to them for personal sub-
sidiary farming, construction and maintenance of residential
buildings and outbuildings (household plot), gardening, cot-
tage and garage construction, within the limits of the norms
established by the Civil Code of Ukraine.

In paragraph 7 of Section XX “Transitional provisions” of
the Civil Code of Ukraine, it is stipulated that citizens and legal
entities that have received ownership, for temporary use, in par-
ticular, on lease terms, land plots in the amounts provided for by
previously existing legislation, retain the rights to these plots.

The current civil code of Ukraine (starting from its ver-
sion on 14.10.2008), in Paragraph 2 of Clause 1 of Section X
“Transitional provisions” defines, that the decision to trans-
fer land plots to private ownership of citizens of Ukraine free
of charge, taken by local self-government bodies in accord-
ance with the Decree, is the basis for making and issuing
state acts on the ownership of a land plot to these citizens
or their heirs, according to the technical documentation for
drawing up documents certifying the right to a land plot.
Legal conclusions in this regard are made in Resolution
No. 350/67/15-ts (2019).
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Order of the State Committee of Ukraine on Land Re-
sources No. 10 “On the Approval of the Procedure for the
Transfer of Land Plots into Private Ownership to Citizens of
Ukraine” (1993) (hereinafter referred to as Order No. 10)
provides that land plots transferred to private ownership in
accordance with the provisions of the Decree are transferred
free of charge to private ownership based on materials con-
firming their size (land cadastral documentation, data from
the Bureau of technical inventory, boards of companies and
cooperatives, etc.), and citizens’ statements (conclusions
to this are made in the Resolution of the Supreme Court of
Ukraine in case No. 746,/259/19, 2021).

From the analysis of the position of the Supreme Court
and the provisions of these regulatory documents, it can be
concluded that the procedure for privatisation based on the
Decree provided for: 1) the application of a citizen for the
transfer of a land plot to private ownership during the De-
cree; 2) the adoption by the relevant council of people’s dep-
uties (or other authorised body) of a decision on the transfer
of a land plot to private ownership in accordance with the
Decree with strengthening on the documents based on which
it is possible to establish the boundaries of such plots: land
cadastral documentation, data from the Bureau of techni-
cal inventory (including plans/outlines of land plots, plans
of development blocks, etc); 3) production by land man-
agement organisations of technical documentation on land
management in kind (in the field) and establishment of land
plot boundaries in kind; 4) coordination of land plot bound-
aries with adjacent landowners and land users; 5) making
an appropriate entry in land cadastral documents certified
by the relevant council of people’s deputies (Resolution
of the Supreme Court of Ukraine in case No. 6-31tssl2,
2012; Resolution of the Supreme Court of Ukraine in case
No. 746/259/19, 2021); 6) a note in the passport or docu-
ment that replaces it that the person has registered owner-
ship of the land plot based on a Decree.

In Resolutions of the Supreme Court of Ukraine in cases
No. 746/259/19 (2021) and No. 6-31tss12 (2012), the Su-
preme Court noted that the lack of evidence that the land
cadastral documents contained a record of ownership of the
disputed land plot that had been transferred indicated that
the person had not acquired ownership of the disputed land
plot in accordance with the procedure established by law, but
had a legally protected interest in protecting the right to use
it and completing the procedure for acquiring its ownership.
Similar conclusions are also provided in the Resolution of the
Supreme Court of Ukraine in case No. 593/1095/19 (2021).

It is interesting to note that in some cases the courts rec-
ognised the existence of a person, not a legitimate interest in
obtaining ownership of land, but the very right of ownership
of a land plot transferred based on a Decree. Moreover, this
happened even in the case when the person performed only
part of the necessary actions from the above list, namely,
received the decision of the authorised body to transfer own-
ership of a land plot to a person based on the Decree of the
Cabinet of ministers of Ukraine No. 15-92 without further
establishing borders and making an entry in land cadastral
documents. For example, in Decision of the Higher Special-
ised Court of Ukraine on Consideration of Civil and Criminal
Cases in case No. 6-10228sb11 (2011) contains a conclusion
that, if there is a decision of the authorised body to trans-
fer ownership of a land plot to a person based on Decree
No. 15-92, the fact that there is no such record in the land
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cadastral documents cannot indicate that the plaintiff did
not have ownership of the land plot, since such a right was
certified by the decision itself (Resolutions of the Supreme
Court of Ukraine in cases No. 159/3742/17, 2020; Resolu-
tion Ne 671/86/17-ts, 2018).

This conclusion of the courts, in general, is consistent
with the current legal position of the Supreme Court, ex-
pressed in Resolutions of the Supreme Court of Ukraine in
cases No. 593/1095/19 (2021) and No. 746/259/19 (2021).
In these decisions, the court concluded that the effect of De-
cree No. 15-92 extended “to citizens who already had land
plots in use, that is, the condition for acquiring ownership
of land plots under the rules of Decree No. 15-92 is that
such plots should have been provided to such persons for
use earlier, the boundaries of such a land plot have already
been established in kind, and there is a certain document on
the right to such a plot” (under this “certain” document, the
courts partly understand their own decision of the author-
ised body to transfer the land plot to private ownership).
Paragraph 2 of the Final and Transitional provisions of the
law of Ukraine “On the State Land Cadastre” (2011) defines
that land plots, the right of ownership (use) to which arose
before 2004, are considered formed regardless of the assign-
ment of a cadastral number to them.

Confirmation of property rights to the land plot, and con-
firmation that the land plot was formed from the moment of
making the decision of the authorised body “On the transfer
of land plots to private ownership”, can also be confirmed by
the fact that: a) the land plot was assigned a separate address;
b) the person bears all expenses (including land tax) for the
maintenance of the land plot; c) the right of ownership of
a residential building and outbuildings on the land plot (if
any) was disputed and not stopped by anyone; d) the alloca-
tion of land plots to ownership was conducted based on land
and cadastral documentation, data from the Bureau of tech-
nical inventory, boards of companies and cooperatives, etc.

However, there is also the opposite situation: the courts
refer to the norm of the Decree on the need to obtain a state
act on the right of private ownership of land (after recording
in land cadastral documents) and in this regard refuse to
recognise the right of ownership of land (Resolutions of the
Supreme Court of Ukraine in cases No. 635/7079/18, 2020;
No. 635/2215/16-ts, 2020).

Conclusions

According to the conducted analysis, it is evident that the
transfer of land plots to the ownership of citizens based on

Decree No. 15-92 is a specific simplified form of land trans-
fer to ownership. The legislation does not contain a clear
regulation of the procedure for transferring land plots to pri-
vate ownership, if privatisation was initiated based on the
rules of Decree No. 15-92. In this regard, there are a substan-
tial number of legal disputes that are resolved in court. The
numerous practice of the Supreme Court allows correcting
the situation, but it is not always consistent and legal con-
clusions are not systematised. Therewith, the general trend
towards resolving such legal disputes is consistent and clear.

Based on the analysed conclusions of the Supreme
Court, the authors of the study systematised the procedure
for privatisation according to the rules of the Decree, delin-
eated the procedures for privatisation according to the rules
of the Decree and the Civil Code of Ukraine, identified docu-
ments certifying the right of ownership, and named ways to
confirm the existence of property rights/legitimate interests
to land plots, the right of ownership/use to which arose in
connection with the entry into force of Decree No. 15-92.

The main originality of this study is the systematisation
of the procedure for privatising land plots based on Decree
No. 15-92 and distinguishing this procedure from privatisa-
tion in accordance with the Land Code of Ukraine. The legal
positions of the Supreme Court were analysed and the neces-
sary documents and methods of confirming ownership rights
and legitimate interests in relation to land plots that were
privatised in accordance with Decree No. 15-92 were deter-
mined. The study also pointed to problems related to the un-
clear regulation of the privatisation procedure under the De-
cree and the large number of legal disputes that are resolved
in this area. This purpose of the study was to summarise and
systematise relevant legal provisions to understand the pro-
cess of land privatisation and increase legal clarity in this area.

As a prospect for further research, it is worth mention-
ing: 1) analysis of the procedure for transferring ownership
of a land plot — both formed and not recognised as an object
of ownership (unformed/non-privatised) in the order of in-
heritance; 2) determination of the specific features of regis-
tration of rights to a non-privatised land plot on which real
estate is located, the ownership of which is not terminated;
3) determination of the boundaries of unformed land plots
on which real estate is located based on state building codes;
4) differentiation of the grounds for acquiring ownership
and use rights to land plots based on state building codes
based on the rules of Decree No. 15-92.
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AnoTanisa. Yepes BiJICYTHICTb YiTKOTO peryJilOBaHHA Mpoleaypu ohOpMIIEHHA MpaBa BJIACHOCTI Ha 3eMJII0 3a Pi3HUMU
mifictaBaMu npuBaTusaiii, Jlekpetr Kabinery MinicTpiB Ykpainu Bifg 26 rpyana 1992 poky No 15-92 «IIpo npuBartusaiiito
3eMeJIbHUX [IiJIAHOK» CTaB OOHUM 3 HaiibiIbIl Ipo0JIeMHUX 3aKOHOAABYMX aKTiB B YKpaiHi. Came ToMy BUHUKJIA ToTpe6a
pO3MeXyBaTH [IBi IpolleAypy NpUBaTU3allil 3eMeJIbHUX JiJITHOK: 32 Ha3BaHMM JeKpeTOM Ta BiANOBIAHO A0 3eMeJIbHOTO
Kozekcy. MeTa JOCTiXKeHHA — BUCBITJIMTU BiAMIHHOCTiI B IOPUAWYHUX MPOIeAypaxX NPUBATHU3ALil 3eMeJIbHUX MiIAHOK,
10 IepefjaHi y BJIaCHiCTh rpoMasaH Ha mifcTasi [Jekpery No 15-92 Ta B mopsaaky nyHKTy 5 craTTi 17 3emensHoro Kogekcy
Vxpainu 1990 poky B pepmakiii Big 13 Gepe3nsa 1992 poky, a misHinie — crarti 118 3emenpHoro Konexcy Ykpainwu.
[TponoHOBaHa po3Bifjka — aHaJji3 MpakTuku BepxoBHoro Cyay moAo 3actocyBaHHA [JlekpeTy No 15-92 ta 3emesibHOro
Konmekcy YkpalHu B pPi3HUX peAakliAX 3 BHOKPEMJIGHHAM 3arajbHOl TeHAEHIl B CyJOBUX pillleHHAX Ta ONKUCOM
OKpeMMX BUNA[IKiB, AKi TPaIJIAJNCA B Cy[JOBill IpaKTUIli BUIIMX iHCTaHLiN. Y pe3yJbTaTi HOCTiJXeHHs BCTAaHOBJIEHO,
IO MpoIleAypy Nepefjavi 3eMeJIbHUX [iJIAHOK y BJIAcCHICTh rpoMaisH Ha miacrasi Jexpery Ne 15-92 ta 3emesibHOTO
KoJlekcy YKpainu MaroTh BigminHocTi. [IpuBaTu3anis Ha nmifcrasi [lekpety No 15-92 € cnenudivnoro crporieHon GopMoio
repelaHHsA 3eMJIi y BJIaCHiCTh. 3a3HaueHO, M0 3aKOHOAABCTBO He MICTHTh YiTKOI perjiaMeHTallii MopsAaKy nepeaadi
3eMeJIbHUX AiJIAHOK y NpUBaTHY BJIACHICTD, AKINO IIpUBaTHU3alliA Oyja posnoyaTa Ha OCHOBI mpasui Jlekpety Ne 15-92,
TOMY iCHy€ 3HAUHA KiJIbKiCTh IOPUANYHUX CIIOPiB, SIKi BUPILIYIOTHCA B CYyAOBOMY NOpAAKY. OOIpyHTOBAHO, L0 YKCJIeHHA
nmpakTuka BepxosHoro CyAy 3 mUTaHb NprBaTH3aLil He 3aBXAM [TOC/IiJOBHA, a IPAaBOBi BUCHOBKY He CHCTEMaTHU30BaHi;
BOJTHOYAC 3arajibHa TEH/IEHIIis I0/I0 BUPilleHHs NOAiGHOro poy CyIOBUX CIOPiB — y3ro/KeHa Ta 3po3ymina. Ha ocHOBi
BHCHOBKIiB BepxoBHoro Cyly cucTemMaTH30BaHO OPAJOK NIpHBaTU3alii 3a mpaBusiaMu JleKkpeTy, BiAMexxoBaHO Ipolielypu
npuBaTu3aiii 3a Jlekperom ta 3eMmenbHUM KofekcoM YkpaiHy, BU3HaUeHO JOKYMEHTH, sIKi IOCBiq4yIOTh IPaBo BJIACHOCT
Ta Ha3BaHO CHOCOOM MiATBepKeHHs HasABHOCTI MallHOBUX IIpaB / 3aKOHHUX iHTepeciB Ha 3eMeJsibHi JiJITHKH, IPaBO
BJIACHOCTI / IpaBO KOPUCTYBaHHA Ha SIKi BUHUKJIO Y 3B’A3KY 3 YBeJleHH:AM Yy Aito [lekpety No 15-92. [IpakTnuHe 3HaYeHH:
oZlepXKaHUX Pe3yJsbTaTiB HOJIATa€ B MOXJIMBOCTI BUKOPUCTATU iX JUIA 3aXUCTy IpaB I'POMAJAH HA 3eMeJIbHi JiJIAHKH, a
TAKOX XUTJIOBI OyAMHKY Ta CIIOPYAU, PO3MIill[eHi Ha TaKUX JiJITHKAX, y CyIOBOMY Ta aAMiHiCTPAaTUBHOMY HOPSAKAX

Kutio4oBi cjioBa: mpuBaTH3allisl; 3aXUCT [IpaBa BJIACHOCTI / IpaBa KOPUCTYBaHHA HA 3eMJIIO; IPABOBi MO3UIlil BEepXOBHOTO
Cyny; 3eMeJibHi BiIHOCHHM; 3eMeJIbHII KOAeKC
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Abstract. Ukraine’s economy quickly integrated into the system of shadow financial flows and used standard tools to
manipulate export and import prices and financial instruments. In terms of cumulative outflows of shadow capital, Ukraine
is among the top twenty countries. The research relevance is predefined by the main directions of legalization of economic
processes, including in the segment of shadow imports, which involve the formation of optimal institutional strategies
for the behaviour of social agents (government and business). The research aims to select the Government’s strategy for
legalizing unorganized imports, which will allow the establishment of effective interaction between social agents on
mutually beneficial terms. Research methods include mathematical analysis and game theory, used to build mathematical
models, which reveal the intrinsic rationality of individual interactions, aggregating a set of social situations into several
options and reducing the uncertainty of a set of behavioural options to a clear and stable pattern of regular interaction.
The results showed that the level of employees’ salaries is not crucial for overcoming shadow imports, but the level of
integrity of customs officers is a more important indicator. The article shows that the mechanism of legalization of shadow
operations (in particular, unorganized imports) should be based not only on economic but also on social parameters: the
level of moral and professional principles of customs officers. The practical value of the research results is to improve the

mechanisms of legalization of unorganized imports in Ukraine

Keywords: corruption; shadow economic activities; integrity; strategies of import legalization; tax morale

Introduction

There are two main components of the modern economy: ob-
servable and invisible (unobservable). The unobserved econ-
omy is a complex phenomenon and combines qualitatively
diverse activities that are not fully or partially subject to the
supervision of formal economic institutions. The composition
of the unobserved economy is complex and includes shad-
ow, informal and criminal economic activities. Although all
types of unobserved economic activity are a problem for the
economy and social sector of the country, the most acute task
from the point of view of state regulation of the economy is
to bring non-criminal economic activity out of the shadows.

The shadow economy forms a significant share of the
world economy and has a similar organizational and eco-
nomic mechanism of operation to that which operates in the
formal sector. The main difference is that economic activity

Suggested Citation

carried out in the “shadow” is legal, but it is for some eco-
nomic or social reasons hidden from public authorities by
businesses. In the modern world, there is no country, no
economy without a shadow economy, including in the field
of foreign goods trade, on a larger or smaller scale. The dy-
namic development of international relations stimulates and
diversifies the shadow economy in the field of foreign goods
trade, and it is gaining regional and global scale.

Foreign trade is one of the most illegal areas of the econo-
my in Eastern Europe. Those economies are transit economies
(Prytula, 2019). The shadow economy in the field of foreign
goods trade is associated with the implementation of foreign
economic activity operations that are carried out in viola-
tion of applicable law to minimize economic costs, by evad-
ing the payment of mandatory taxes and fees. The shadow

Article’s History: Received: 29.04.2023 Revised: 01.06.2023 Accepted: 28.06.2023

Kirzhetska, M., & Kirzhetskyy, Yu. (2023). Model of interaction between the government and business towards legalization of
unorganized imports. Social & Legal Studios, 6(2), 25-31. doi: 10.32518/sals2.2023.25.

"Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)


https://ird.gov.ua/irdp/p20190002.pdf

26

Model of interaction between the government and business...

economy in the field of foreign goods trade can be divided into
that associated with the activities of exporters and importers.

The study will focus on unorganized imports — informal
cross-border trade — the legal import of goods into the coun-
try for resale on the domestic market. The existence of this
trade leads to the loss of customs duties and taxes and other
taxes: income tax and value-added tax. Potential harm to
society is caused not only by unorganized imports, in terms
of loss of customs duties, but also by the misuse of public
resources caused by bribery.

Detailed research on the causes and size of shadow
financial flows by K. Brandt (2023), proved that illicit fi-
nancial flows constitute a major development challenge for
low-income countries.

Despite the literature evolving rapidly, several past liter-
ature reviews are worth mentioning. These include J.P. Do-
bel (2022), L. Andriani et al (2022). They review studies
that focus on integrity and corruption have been deeply con-
nected throughout history both as concepts and ethical real-
ities. C. Santiso (2022) analyses the rise of integrity-tech and
integrity analytics in the anticorruption space, deployed by
data-savvy integrity institutions. B. Kelmanson et al. (2019)
examined the drivers, and reestimated the size of shadow
economies in Europe, with a focus on the emerging econo-
mies, and recommended policies to increase formality.

The study aims to determine the nature of shadow pro-
cesses (unorganized imports within cross-border trade), the
factors that stimulate the shadowing of imports, and the de-
velopment of proposals to ensure the strategies of import
legalization in cross-border trade.

Literature review

The study analysed the shadow economy existence theo-
ries, in particular in transitional economies, which allowed
further formulation proposals for reducing the level of the
shadow economy within foreign goods trade. The main goal
was to find a certain deviant behaviour of economic agents
in theories of the existence of the shadow economy. As a re-
sult, the following was singled out: the theory of tax morali-
ty, institutional theory, and the theory of rational behaviour.

Following the theory of tax morality, F. Carre et al
(2020); C. Daude et al. (2013); B. Kastlunger et al. (2013),
I. Lago-Penas and S. Lago-Pefas (2010); D.M. Kemme et al
(2020) determined, that the level of shadowing of the econo-
my depends primarily not on the economic indicators of the
country’s development, but on what moral norms prevail in
it. Empirical studies conducted by proponents of this theory
have shown that for the United States and European coun-
tries, there is a statically significant negative correlation at
0.5% between the levels of tax morale and shadow economy
(-0.46), for countries with transitional economies — (-0.657)
at the level of 0.1% (Alm & Torgler, 2006; Koumpias et al.,
2020; Santiso, 2022).

Institutional theory grounds the development of the
informal sector of the economy on the imbalance between
the moral norms of the functioning of formal and informal
institutions in the country (North, 1990; Helmke & Levitsky,
2004; Andriani et al., 2022). Proponents of this theory argue
about the duality of the rules governing the behaviour of
economic agents. On the one hand, the rules of economic
activity in the country are determined by several regulations
and provisions, the implementation of which is mandatory
for all institutions, and on the other hand state institutions

are often guided by informal rules of conduct that contra-
dict the declared norms and undermine trust. In the case of
asymmetry in favour of the latter, the country is developing
an informal sector of the economy and shadow activities.
Therefore, the shadow economy is becoming a hybrid mod-
el of governance between non-governmental institutions
in border regulation, creating informal cross-border trade
(Titeca & Flynn, 2014).

As far as the theory of rational behaviour of partici-
pants in the informal sector of the economy is concerned,
G.S. Becker (1968) determines limited resources and the de-
sire to maximize their profits as the motive for the actions of
economic entities involved in the shadow economy. Accord-
ing to G. Becker, and C.C. Williams (2021), an increase in
public funding for the activities of control bodies in the field
of fighting the shadowing of the economy in the short term
leads to a decrease in the number of economic offences, and
in the long term to its growth.

M.L. Morris and M.D. Newman (1989), and N. Garoupa
(2014) concluded that revenues in the shadow sectors are
significantly reduced due to the cost of bribes to officials,
fines and other economic sanctions imposed on them if the
authorities detect the fact of operations in the shadows. With
the costs of shadow operations exceeding those of players
in the official market for goods and services, the informal
sector of the economy begins to grow rapidly. On the other
hand, deviant consumer behaviour in the informal sector of
the economy has been studied by I.A. Horodnic et al. (2021).
The authors consider the time spent searching for and pur-
chasing illegal goods as the main expenses of the consumers.
The authors proved that the demand in the shadow market
of goods will exist as long as these costs do not exceed the
difference between prices in the official and shadow markets.

The effect of the probability to be punished for an eco-
nomic offence was studied by D. Tartani and J. Gibbs (1968).
According to the analysis, scientists have come to the oppo-
site conclusions: according to D. Tartani (1970), a reduction
in the probability to be punished leads to a decrease in the
level of shadowing, while J. Gibbs argued that only the real-
ization of the inevitability of punishment leads to a decrease
in the informal economy.

Following the Customs Reform declared in Ukraine
(Communications Department of the Secretariat of the CMU,
2021), three areas have been identified according to which
it is advisable to reform the Customs Service: reduction of
corruption risks; creation of high-quality and transparent
services; motivating employees to work honestly.

Materials and methods

If considering the model of interaction between the state and
business as a factor that generates the shadow economy, there
is a need to find such patterns and properties of this inter-
action model that would ensure its balance. In the domestic
market of import of goods, there are firms which operate in
the legal and shadow sectors and their transition to the legal
or shadow sector is adjusted by the actions of the Government.

Businesses which operate in the legal and shadow sec-
tors act rationally. It is believed that the shadow sector max-
imizes expected profits through the payment of bribes at cus-
toms. The legal sector chooses the optimal volume of output,
based on the principle of maximum profit with increasing
sales, and in the absence of such an alternative, legal busi-
ness partially or completely transits to the shadow sector.
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The government maximizes its benefits through in-
creased tax revenues Under these conditions there is an ex-
ogenous parameter, the value of which depends on (1) the
economic parameter: the level of wages of customs officers
and (2) the social parameter: the level of integrity of the
customs officer. That is, there is a function that grows for
each argument (Eq. 1):

u=f;g), @

where: i — exogenous parameter; k — the level of wages of cus-
toms officers; g — the level of integrity of the customs officer.

The intensity of growth of shadow activity in foreign trade
is influenced by the exogenous parameter, which is formed
by the business: the size of the bribe and the endogenous pa-
rameter: customs rules in the country, i.e., there is a function
of the intensity of the fight against illegal imports (Eq. 2):

F=f(uzk), 2

where: u — exogenous parameter; z — the size of the bribe;
k* — customs rules in the country.

This function does not decrease by the arguments in the
exogenous parameter in (Eq. 1) and in customs rules in the
country in (Eq. 2) and does not increase by the argument:
the size of the bribe (Eq. 2). That is, an increase in the sal-
aries of customs officers, the amount of funds allocated to
fight illegal imports and an increase in the level of integrity
of a customs officer lead to a decrease in the size of shadow
activities, and an increase in bribes, on the contrary, leads to
an increase in illegal imports.

It should be noted that a bribe will not be effective if it
does not reach the level of exogenous parameters. There is
also an indicator factor: the lower limit of the level of moral
professional principles, which does not exceed the desire to
receive a bribe. But if the size of the bribe for illegal imports
reaches the appropriate level - this inequality changes the
sign (Eq. 3):

F=f(ugz k)= gk),z<20), 3

where: g — the lower limit of the level of moral professional
principles.

The interests of business and the Government are op-
posite. The Government’s interest is to maximize the taxes
paid to the budget, which is equivalent to losing a business
that has to pay all taxes. It is assumed that each subject can
choose only one solution from a finite set of their actions. It
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should be noted that each subject knows which strategy the
other has chosen, i.e., has complete information about the
outcome of the opponent’s choice.

That is a classic antagonistic game, which is represented
by a game of two subjects with winning functions (Eq. 4):

u,(s,, s,) = -u,(s;, s,) = u(s; s,), 4

where: u_tax revenues.

Saddle point s°, s° of the function u (s, s,), a point at
which u(s, %) < u(s®, s%) < u(s’, s,) for any s,€S,, s,€S,.
Equivalent notation (Eq. 5):

max

0) = 0 0\ — s
(Sl(Sl)u(Sl’ S 2) - u(S 1 S 2) = min

52¢S2 u(sol’ 52)’ (5)
it becomes evident that the use of point saddles is justified as
a solution to the antagonistic game.

Results and discussion

The current business environment demonstrates that a sig-
nificant share of Ukrainian enterprises operates in the infor-
mal economy and are forced to adapt to several limitations.
The level of uncertainty of the external conditions of an enti-
ty’s activities in the shadow economy depends on the nature
of the uncertain factors, i.e., there is an effect of expanding
the set of uncertain factors with increasing the duration of
the decision-making process. As an example, there is the sit-
uation typical for Ukraine, namely the relationship between
the volume of goods legally transported across the customs
border of the state, and the share of undeclared volume of
goods. During 2019, the largest share was accounted for by
operations on the import of goods into the customs terri-
tory of Ukraine in the amount of $50 thousand up to $150
thousand (Official website of the State Customs Service of
Ukraine, n.d.).

As far as statistical research is concerned, it is advisable
to focus on the main features of the general population with
two random variables X and Y. Let us consider a sample set
of finite volume, for example, n. Then, the elements of the
sample are pairs of numbers (%, y), and the frequency of these
values is denoted by n_. The sample results are conveniently
recorded in the form of a table (Table 1), where the opera-
tions are given by an interval variation series with an inter-
val of $20.000: 50-70, 70-90, 90-110, 110-130, and 130-150.
To simplify the calculations, the interval series of values of
the variable x; will be replaced with a discrete variation se-
ries, choosing the middle of the intervals, and consider the
share y, of undeclared goods as a percentage of 0 % to 50%.

Table 1. The sample population of finite volume

x, 0 10 20 30 40 50 n,
50 4 4 3 2 3 4 20
60 5 4 2 3 2 4 20
80 4 5 5 4 5 2 25
100 3 4 5 6 4 3 25
120 2 2 3 2 3 3 15
140 2 1 2 3 3 4 15
n 20 20 20 20 20 20 120

Yi
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Therefore, the total sample size is n = 120.
Mathematical expectations are estimated by the formu-
las (Eq. 6, Eq. 7):

MIX]=X =~ ¥ ny; x; = —=(20 - 50 + 20 - 60 + 25 -

-80+100-25+15-120 + 15-140) = 88,3, 6)

MY] =Y = %z}‘zlnyj y; = 25. 7)
The centre of the statistical distribution of values of ran-
dom variables is a point (83.3; 25). This means that the aver-
age value of goods transported over time is $ 88.3 thousand,
where the share of undeclared goods is 25%.
Dispersions and standard deviations are calculated by
the formulas (Eqgs 8, 9, 10, 11):

DIX]=2 R nyy xF — X'=—(20%5024+20 + 602425 * 807+
+25%100%4+15 * 1202+15 * 1402)—(88,3)2~895,13, (8)

oz =+/D[X] = 29,9,

1 —2 1
DIY]=-%finy, yf =5 =5+

*20(102 4 202 + 30% + 402 4+ 502) — 252 = 291,7, (10)

oy = /D[Y] = v291,7 = 17%.

)]

an

Therefore, the deviation of the undeclared volume can
reach 17%.

The value of this indicator can be calculated in the same
way based on the analysis of data differences between the
partner countries. Differences (P ; P,) in foreign trade data
are defined as the difference between the volume of exports
of one partner country (EX;; EX,) and the volume of imports
of the partner country (IMP,; IMP,), i.e. (Eq. 13, Eq. 14):

P = EX -IMP, 12

P,= EX,-IMP, (13)

Table 2. The results of calculations of differences in the data of foreign trade
of Ukraine and the EU and adjusted differences of data on imports of goods to Ukraine in 2019

Indicators The value of indicators

Official import of Ukraine, thousand US dollars 25012 187,7
Official exports from EU countries, thousand US dollars 28 741 374,5
Differences, thousand US dollars 3729 186,8

Differences, % 13

Affreightment, % 5,1

Time lag 1
Adjusted differences, % 18,1

Source: Official website of the State Customs Service of Ukraine (n.d.)

The results of the data differences calculations of the
foreign trade of Ukraine and the EU in 2019 confirm that
the average level of differences concerning goods imported
into Ukraine is 13%. The adjusted discrepancy indicates that
during the study period, there was an underestimation of the
customs value of imports of goods into Ukraine from the EU
countries by 18%.

Besides, the quality of customs services and the level of
corruption according to a survey by the European Business
Association (Business worsened the assessment..., 2021)
show that 43% of foreign trade entities are dissatisfied with
the quality of services received at customs, and 78% of busi-
nesses report corruption in foreign trade operations.

Based on the calculations of illegal imports to Ukraine, it
can be stated that the Government loses significant amounts
of revenues from mandatory taxes and fees to the budget
without ensuring the appropriate quality of customs services.

The transition to the shadow sector of the economy
for the importer will depend on the strategy chosen by the

state in the work of customs authorities. The government,
in cooperation with importers, can formulate four strategies
that will influence the rationality of the business decision: to
work in the legal sector or shadow one:

x, — to hire people with a high level of integrity as
the customs officer and establish strict customs rules and
high wages;

x, — hire people with a high level of integrity as the
customs officer and a low level of wages and establish loyal
customs rules;

x, — hire people with a low level of integrity of the
customs officer and a high level of wages and establish loyal
customs rules;

x, — to hire people with a low level of integrity of the
customs officer, low wages and establish strict customs rules.

If the value of the indicator is high, a value of (+ 1) will
be assigned; if low then (+0)

It is determined that three functions of the Government
form its strategy (Table 3).

Table 3. Matrix for forming the Government’s strategy based on functions

g k k
X, 1 1 1
x, 1 0 0
X, 0 1 0
X 0 0 1

I
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Positions of the maximum in the columns of matrix A:
(1,1), (2,1), (1,2), (3,2), (1,3), (4,3).

Importers can also choose one of four strategies for
carrying out their activities:

= y, — to import goods and pay taxes and customs
duties in full, i.e., to work in the legal sector of the
economy;

= y, — not to carry out activities, and, accordingly, not
to pay taxes, i.e., the costs of carrying out activities will be
equal to 0;

Social & Legal Studios, Vol. 6, No. 2

= y, — carry out import operations and do not pay taxes
and customs duties, but it is necessary to pay bribes to cus-
toms officers;

= y, — to carry out import operations and partially pay
taxes and customs duties.

If the value of the indicator is high, a value of (+1) will
be assigned; if it low then (+0)

A matrix is formed based on the selected alternatives.
There are also three functions for importers, based on which
the strategy is formed (Table 4):

Table 4. Matrix for forming the strategy of Importers based on functions

c u z
Y, 1 0 0
Y, 0 0 0
Y. 0 1 1
Y. 0 1 0

Maxima positions in rows of matrix B: (1,1), (2,1), (2,2),
(2,3), (3,2), (3,3), (4,2).

The optimal strategy for the Government is x, — to hire
people with a high level of integrity of the customs officer
and a low level of wages and to establish loyal customs rules.

If a strategy for the importer is picked, the best strat-
egy is y, — to carry out import operations and not pay
taxes and customs duties, but it is necessary to pay bribes

to customs officers. The net strategy for the legalization
of shadow imports in Ukraine for the Government is to
choose one of the n rows of the payoff matrix x, and the
pure business strategy is to choose one of the m columns
of the same matrix.

The Government likely chooses its strategy to maximize
its profits, and the business chooses its strategy to minimize
the Government’s profits (Table 5).

Table 5. The payment matrix for Government and business to choose the best strategy

X, X, X, o0, min
y, 1 0 2 1 0
v, 1 0 0 0 0
v, 0 0 1 1 0
v, 0 0 1 0 0
max 1 0 2 1

Check whether the payment matrix has a saddle point.
If so, the solution to the game in pure strategies will be re-
corded. The saddle point indicates the solution of a pair of
alternatives {x,; y, }.

That is, the optimal strategy for the Government is x, -
to hire people with a high integrity level of the customs
officer and a low level of wages and to establish loyal cus-
toms rules. If such a strategy is chosen, the business will
choose a strategy y, — to import goods and pay taxes and
customs duties in full, i.e., to operate within the legal sec-
tor of the economy.

If the business operates under the strategy y, (carrying
out import operations without paying taxes and customs du-
ties but paying bribes to customs), then the Government has
chosen strategies x, or x,, since these strategies imply a low
level of integrity of the customs officer and, therefore, and —
the amount of revenues from mandatory taxes and fees to
the budget will be lower than expected.

It is worth noting that the Strategy for the Legalization
of Unorganized Imports is optimal which implies that the
cost of customs officers’ salaries should not be too high, and
the level of customs officers’ integrity should increase. This
position is in line with the researchers of institutional theory,
and the authors of this study sought to choose a strategy that
would eliminate the imbalance between the moral norms of
the functioning of formal and informal institutions in the

country. The authors of this study also agree with the research
of J.P. Dobel (2022) that integrity and corruption are linked.

The proposed Strategy for the legalization of unorgan-
ized imports, which balances the level of salaries and the
level of integrity, can be achieved through IT transformation
and the creation of a new IT system for the State Customs
Service and the personnel reform of the State Customs Ser-
vice. This strategy minimizes the impact of the human factor
by digitizing all processes, including management. This is
consistent with the study by C. Santiso (2022). The research-
er emphasizes the integrity benefits of digital strategies used
to prevent corruption.

Conclusions

The analysis of the Ukrainian customs authorities demon-
strated a low level of integrity despite the loyal customs
rules and the average level of wages. As a result, part of
imports (approximately 17-18%) to Ukraine comes through
the shadow schemes. This is facilitated by inefficient clas-
sification of goods, customs value, and lack of appropriate
clearance monitoring.

The study established that the choice of the Strategy
for legalization of unorganized imports was based on the
areas identified by the Government: the level of wages, the
level of integrity of employees and customs regulations. On
the other hand, reasons that for businesses, it will always be
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rational behaviour that will be based on minimizing their
costs, including shadow activities. Business behaviour strat-
egies were determined by tax payment indicators and duties
on imports, profits from activities and the level of bribes
paid. The analysis showed that businesses will operate in
the legal sector if the level of integrity of customs officers
is high, and if the level of integrity is low, there will always
be illegal imports.

The results of the study are a continuation of research
in the context of the theory of tax morality. The proposed
model of interaction between business and the government
in the direction of legalizing unorganized imports comple-
ments previous studies in that strategies have been formed
that are based on the principle of rationality of social inter-

the moral norms of customs officers that become decisive in
the implementation of the strategy of legalizing unorganized
imports and bringing the behaviour of social agents into bal-
ance, reducing the level of unorganized imports.

Further research will be aimed at increasing the number
of the exogenous parameter, which is formed by the busi-
ness and the government of import strategy (in particular,
it is important to study non-economic functions that influ-
ence the deviant tax behaviour of importers and customs
officers), which will allow increasing the number of optimal
strategies for cooperation between the government and busi-
ness in the direction of legalizing unorganized imports.
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CTaHAApPTHI iHCTPYMEHTH MAaHIMyJIIOBAaHHA eKCIIOPTHO-IMIOPTHMMM LiHaMHU Ta (iHaHCOBMMM iHCTpyMeHTaMu. 3a
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nepen6avanTs (HOPMYBAHHA ONTHUMAJIBHUX IHCTUTYIIHHUX CTpAaTeriii MOBeIiHKU COLiaJIbHUX areHTiB (JepxaBW Ta
6i3Hecy). MeTa mociimxeHHA — 00paTy Taky CTpaTerilo ypsaAy LoJ0 Jierajisaliil HeopraHizoBaHOTO iMIIOPTY, fIKa JaCTh
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Abstract. The discriminatory attitude towards a certain category of professionals, namely, the establishment of research
and teaching staff with different amounts of research allowances, depending on the subordination and type of educational
institution in Ukraine, determined the necessity to find a basis for a fair settlement of this situation. The research aims
to substantiate the establishment of legally determined amounts of research allowances for police officers seconded to
higher education institutions under the authority of the Ministry of Internal Affairs of Ukraine. The key research methods
used are systemic and structural analysis, which was used to study and summarise the legal acts establishing the number
of research allowances for academic staff who directly provide educational and research processes in higher education
institutions of dual subordination. The violation of guarantees of the research and teaching staff rights of police officers
seconded to higher education institutions, in particular, the establishment of a lower amount of research allowances than
provided for by current legislation, is described in the article. The author argues that the content of remuneration should
be determined primarily by the tasks and functions performed by an employee directly, rather than indirectly. It is proved
that the amounts of additional payments for academic degrees and academic ranks established in the by-laws of the
Ministry of Internal Affairs and the National Police apply to all police officers who have been awarded academic degrees
and academic ranks and who serve in the police. For police officers seconded to higher education institutions with specific
study conditions, such additional payments should be established considering the state minimum guarantees following
the Laws of Ukraine’s “On Higher Education” and “On Education”. The author proves that concerning the regulation
of remuneration of the latter, it is the legislative provisions that are special, and not the provisions of departmental
by-laws, and therefore, departmental by-laws should not be applied in the event of competition of legal norms. The
research materials provide a theoretical and practical basis for resolving disputes regarding the determination of the
number of scientific allowances for police officers

Keywords: financial support; academic degree; academic title; specific conditions of study; research and teaching staff

Introduction

Police officers seconded to higher education institutions with
specific learning conditions (hereinafter referred to as HEI)
occupy a prominent place among academic staff in need
of social protection due to the specifics of their functional
responsibilities. The level of social protection of a research
and teaching staff member (police officer) directly affects
the level of their dedication in training future employees for
the units and services of the National Police.

It was not possible to find and review any studies that
would directly address the problematic issues of remunera-
tion of police officers seconded to Ukrainian higher educa-
tion institutions for research and education. This is attribut-
ed to the fact that the subject matter of the study is purely
applied, and the problem itself is a consequence of non-com-
pliance with the rule of law during the reform of central

Suggested Citation

executive bodies under the authority of which the higher
education institutions are located.

It is worth noting general theoretical studies, which,
however, are only indirectly related to the study of the is-
sues of material support of academic staff and police officers
in the field of remuneration. At the foreign level, researchers
devoted their studies to the issues of ensuring the activities
of police officers: K. Vitkauskas (2013) — on the elements
that directly affect the performance of a police officer in the
European Union; M.K. Sparrow (2015) - on identifying the
factors that significantly affect the proper performance of
police officers’ duties.

More studies are present in Ukraine. In particular,
S. Bezpalko et al. (2022) summarised and analysed legis-
lative initiatives to improve the financial support of police
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officers in Ukraine; M. Bidukova (2008) comprehensively
studied the legal regulation of financial support for law en-
forcement officers; S. Bortnyk (2018a; 2018b) highlighted
the problems of legal regulation of labour rights of police
officers, including financial support; K. Buhaichuk (2019)
examines the issues of legal regulation of improving the lev-
el of social protection of police officers; K. Dovbysh (2017)
analyses the principles of legal regulation of remuneration of
labour; M. Inshyn (2015) investigated the social security of
police officers as a guarantee of professional activity; O. Kon-
dratiuk (2022) studied the state guarantees for establishing
allowances for police officers working in higher education
institutions; T. Lozynska (2019) worked out the possibilities
of implementing foreign practice on the protection of the
rights of education workers in the legal system of Ukraine;
D. Marusevych (2017) investigates the theoretical and legal
foundations of administrative regulation of police salaries;
T. Masalova (2021a, 2021b, 2021c) analyses the views of
theorists and practitioners on the content of police salaries;
O. Muzychuk (2007) identifies the essence of salaries of law
enforcement officers; M. Sambor (2020; 2021) considers the
possibility of additional payments to police salaries during
quarantine; I. Sakhno (2021) analysed the remuneration of
cadets of higher education institutions; I. Senchuk (2018) in-
vestigated the content of socio-economic guarantees of police
professional activity; D. Shvets (2017) summarised and ana-
lysed the theoretical and legal aspects of the current state of
legal regulation of guarantees of police professional activity.

However, many pending issues still need to be resolved
due to the inconsistency of departmental regulations with
legislative provisions on the regulation of remuneration of
police officers seconded to higher education institutions for
research and education, which makes this study relevant.

The research aims to determine the peculiarities of reg-
ulating the amount of research allowances for police officers
seconded to higher education institutions.

The research objective is to identify a unified regulatory
and legal approach to understanding the State guarantees re-
garding the mandatory payment of additional payments for
academic degrees and academic rank (hereinafter - academ-
ic surcharges) in the legally established amounts to police of-
ficers appointed to the positions of research and teaching staff.

The sociological method was used to obtain primary in-
formation on existing violations in the area of financial sup-
port for police officers seconded to higher education institu-
tions. The systemic and structural analysis method allowed
to study a) Ukrainian legislation in the field of education,
which must be observed by higher education institutions
in Ukraine regardless of their departmental subordination;
b) the legal and regulatory nature of additional payments
for academic degrees and academic titles. The generalisa-
tion method was used when processing the regulations on
the legal regulation of the activities of higher education in-
stitutions with specific learning conditions. Comparative le-
gal, logical-normative, and logical-legal methods were used
in the process of analysing the legal acts regulating the or-
ganisational and legal framework for establishing addition-
al payments for academic degrees and academic ranks for
police officers as research and teaching staff. The structur-
al-functional analysis was used to study the legal framework
for establishing additional payments for a police officer’s
academic degree and academic rank. The dogmatic meth-
od was used to reveal the content of establishing scientific

O. Kondratiuk

surcharges in the legally determined amounts, regardless of
whether the legal status of a police officer applies to a re-
search and teaching staff member.

The problem of remuneration of police officers
seconded to higher education institutions
There is a widespread thesis that staff remuneration is a key
element of the structure of financial support for police units.
Scholars believe that remuneration is remuneration paid
for the performance of the job function stipulated by the
employment contract and consists of basic payments (Muzy-

chuk, 2007; Bidukova, 2008).

Financial support, salary, and remuneration in the sci-
entific literature are considered synonymous (Marusevych,
2017). Police financial support is characterised by general
and special (specific) features. One of the specific features
of police remuneration is that it is regulated, among other
things, by departmental regulations, the system of which is
dominated by national ones.

The regulation of remuneration covers international le-
gal acts with norms on remuneration, national acts on remu-
neration and the remuneration of police officers (of a depart-
mental nature) (Masalova, 2021c).

Scholars argue that the regulation of police remuner-
ation is conducted by state, local, and individual contrac-
tual methods (Marusevych, 2017). The first method means
that public authorities of general competence regulate the
issues of state norms and guarantees, in particular, the es-
tablishment of the minimum wage, etc. The second method
establishes allowances, surcharges, bonuses, etc. that heads
of police bodies and units have the right to set within the
payroll fund. The last method defines the terms of remuner-
ation with an individual employee.

After the reform of the police in 2015-2016, all academ-
ic staff with special police ranks who worked in higher edu-
cation institutions switched to a new form of remuneration
in terms of accrual and payment of research allowances (Or-
der of the Ministry of Internal Affairs of Ukraine No. 260...,
2016). Compared to the number of research supplements
established for academic staff without special titles working
in the same HEIs, police officers are paid research supple-
ments in a much smaller amount, and therefore the latter is
in a discriminatory position, although the job descriptions
(functional responsibilities) of both categories of academic
staff do not differ, the salaries are the same, and at the same
time, on the contrary, police officers serving in academic po-
sitions are involved in performing duties that are not typical
for academic staff.

The property rights of a research and teaching employee
(police officer) are directly dependent on the amount of sal-
ary (financial support), which affects the maintenance of the
level of state social security of a citizen of Ukraine as defined
by law. The content of remuneration should be determined
by the tasks and functions performed by the employee (po-
lice officer, research and teaching staff, police officer second-
ed to an HEI to serve as a research and teaching staff, etc.).

The legal status of a research and teaching staff member
with a special rank of police officer working in a higher ed-
ucation institution is currently unregulated and undefined.
This so-called status is an imperfect hybrid of the models of
a police officer and an academic staff member of an HEI,
which has given rise to reasons and conditions for violating
the rights of a police officer, in particular in terms of accrual
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and payment of research allowances to the latter as an aca-
demic staff member of an HEI.

As for all police officers working in higher education
institutions, there is a continuing offence, which should be
understood as a misdemeanour of a long and continuous fail-
ure of the higher education institution to fulfil its statutory
obligations to ensure the rights of academic staff in terms
of payment of mandatory monthly allowances as part of the
salary (financial support) of an academic staff member with
a special rank of police officer), as provided for by the Law
of Ukraine “On Higher Education” (2014).

Failure of an HEI to fulfil its obligations to ensure the
rights of academic staff (police officers) is based on actions
(inaction) of the HEI (specific officials), which results in con-
tinuous inaction of academic staff (police officers) and, ac-
cordingly, violation of the law concerning such police officers.

In the case under study, higher education institutions
that are under the authority of the Ministry of Internal Affairs
of Ukraine (hereinafter — MIA of Ukraine) are concerned. The
head of such an institution will not assume this responsibili-
ty — to comply with the law in terms of ensuring the rights of
academic staff — without the approval (permission, letter, or-
der, etc.) of the MIA of Ukraine, for several subjective reasons.

This problem can be solved through state enforcement
of the provisions of the Law of Ukraine “On Higher Edu-
cation” (2014), Order of the Ministry of Internal Affairs of
Ukraine “On Approval of the Regulations on Higher Educa-
tional Institutions of the Ministry of Internal Affairs” (2008).

Analysis of the regulation

of scientific allowances for police officers
It is appropriate to try to detail the ongoing offence against
a research and teaching staff member with a special rank of
police officer.

Article 94 of the Law of Ukraine “On the National Police”
(2015) sets out the criteria for determining the amount of po-
lice salary. In addition, the provisions of this article of the law
specify that police officers seconded to other bodies (institu-
tions) receive remuneration following the salary for the posi-
tion to which they are appointed (to which they are seconded),
as well as other types of remuneration specified by the Law.

Since approximately the beginning of 2016, contrary to
the provisions of the Law of Ukraine “On Higher Education”
(2014), such a person has been paid monthly bonuses for the
degree of Candidate of Sciences in the amount of 5% of the
salary, for the academic title of Associate Professor, instead
of the statutory monthly bonuses of 15% and 25% of the
salary, respectively (until 28. 09.2017, the amount of the
monthly allowance for the academic title of associate profes-
sor was legally determined by 20% of the salary).

Paragraph 6 of Part 1 of Article 1 of the Law of Ukraine
“On Higher Education” (2014) defines the concept of a high-
er education institution with specific conditions of study.
Paragraph 4 of Article 23 of the Law of Ukraine “On Higher
Education” (2014) authorises state bodies, which manage
higher education institutions, to establish specific require-
ments for specific areas (spheres) of activity of such higher
education institutions by their acts. It should be noted that
this list is complete.

At the departmental level, in the context of the declared
issues, following the provisions of Order of the Ministry of
Internal Affairs of Ukraine no. 62 “On Approval of the Reg-
ulations on Higher Educational Institutions of the Ministry

of Internal Affairs” (2008), it is determined that “higher ed-
ucational institutions of the Ministry of Internal Affairs of
Ukraine are state educational institutions that are subordi-
nated to the MIA, founded and operate in accordance with
the legislation of Ukraine..., in their activities they are guid-
ed by the Constitution of Ukraine, the Laws of Ukraine ‘On
Higher Education’, ‘On Education’, ‘On Police’ (no longer in
force), ... regulatory acts of the Ministry of Education and
Science of Ukraine, the Ministry of Internal Affairs, as well
as this Regulation”.

The systematic analysis of the above legal provisions
shows that the legislation provides for the establishment of
higher education institutions with specific conditions of ed-
ucation and the peculiarity of their legal status is that the
state bodies that manage such institutions may establish spe-
cial requirements for certain areas of activity of such insti-
tutions, which do not include the determination of material
support for research and teaching staff. At the same time, the
main legal act regulating the activities of such institutions
and providing guarantees to academic staff, in particular, re-
garding material and financial support, is the Law of Ukraine
No. 1556-VII (2014).

The HEIs in the case study are under the authority of the
Ministry of Internal Affairs of Ukraine. The HEIs are subject
to the provisions of legislative acts on higher education, in
particular, the Law of Ukraine No. 1556-VII (2014), which
guarantees academic staff monthly research allowances in
the amounts determined by law.

Under Article 59 of the Law, research and teaching staff
of higher education institutions are entitled to additional
payments for the academic degrees of Doctor of Philosophy
and Doctor of Science in the amount of 15 and 25% of the
salary, respectively, and for the academic titles of associate
professor and senior researcher — 25% of the salary (before
the amendments to part two of Article 59 were introduced
by Law No. 2145-VIII of 05. 09.2017, which entered into
force on 28.09.2017, the amount of additional payment for
the academic title of associate professor was 20% of the sala-
ry), and professor — 33% of the salary. The HEI is authorised
to set a higher amount of such additional payments at the
expense of its revenues (but not less).

After the enactment on 06.09.2014 of the Law of Ukraine
No.1556-VII,thedegreeof Candidateof Sciencesisequivalentto
the degree of Doctor of Philosophy as the firstacademic degree.

Thus, these legislative provisions define the minimum
amounts of additional payments (allowances) for a scientif-
ic degree, for the academic title of a research and teaching
staff member, regardless of whether such an HEI has specific
conditions of study or not.

The fact that a research and teaching staff member is
also a police officer in the status of seconded to a state insti-
tution and is subject to the legal guarantees provided by the
Law of Ukraine “On the National Police” (2015) does not ne-
gate the right to receive research allowances in the amounts
established by Article 59 of the Law of Ukraine “On Higher
Education” (2014).

To eliminate an ongoing offence against a police of-
ficer seconded to a state institution, academic staff (police
officers) submit a report (memo) to the management of the
higher education institution with a request to recalculate
and pay a monthly allowance for the academic degree of
PhD in the amount of 15% of the salary, a monthly allow-
ance for the academic rank of associate professor in the


https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8_%C2%AB%D0%9F%D1%80%D0%BE_%D0%B2%D0%B8%D1%89%D1%83_%D0%BE%D1%81%D0%B2%D1%96%D1%82%D1%83%C2%BB_(2014)
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amount of 25% of the salary, concerning specific provisions
of the current legislation.

Creation of a written response to such an appeal is ei-
ther ignored by the HEI and administrative pressure is exert-
ed on such an employee or provided on the last day after the
expiry of the one month from the date of the appeal. These
responses are usually standardised, without any creative un-
derstanding of the problem (offence) and a legal approach
to its solution. It is a formal response without awareness and
analysis of the legal norms referred to by the HEIs them-
selves in their response by the competent persons who pre-
pare and sign the response. In addition, the vast majority of
such officials have academic degrees and have been working
in the relevant “highly specialised” departments for decades.

Higher education institutions see no reason to adjust
the research allowances of academic staff with a special
police rank to the amounts specified in Law of Ukraine
No. 1556-VII (2014). According to the authorised represent-
atives of higher education institutions, following the provi-
sions of Resolution of the Cabinet of Ministers of Ukraine
No. 910 “On Financial Support of Police Officers Sent to
State Bodies, Institutions and Organisations” (2015) (as
amended) (hereinafter - CMU Resolution No. 910), a police
officer sent to state bodies, institutions and organisations is
paid a salary and other types of financial support specified
by law for police officers. Following the provisions of Res-
olution of the Cabinet of Ministers of Ukraine No. 988 “On
Financial Support of Police Officers of the National Police”
(2015) (hereinafter — CMU Resolution No. 988), Order of
the Ministry of Internal Affairs of Ukraine No. 260 “On Ap-
proval of the Procedure and Conditions of Financial Support
for Police Officers of the National Police and Applicants for
Higher Education with Specific Training Conditions for Po-
lice Training” (2016) (hereinafter — Order of the Ministry
of Internal Affairs No. 260), and the personal file materials,
a research and teaching staff member with a special police
officer rank is paid a supplement for a PhD degree in law in
the amount of 5% of the salary and for an academic rank of
associate professor in the amount of 5% of the salary.

Thus, the amount of these payments is justified by the
competent representatives of higher education institutions
by reference to the provisions of by-laws: Resolution of the
Cabinet of Ministers of Ukraine No. 910 (2015), Resolution
of the Cabinet of Ministers of Ukraine No. 988 (2015), Order
of the Ministry of Internal Affairs No. 260 (2016).

The references of authorised representatives of higher
education institutions to the above-mentioned by-laws are
groundless in terms of determining the number of allowanc-
es for academic rank and academic degree for a police officer
seconded to a higher education institution, appointed to a
scientific and pedagogical position, who carries out scientific
and pedagogical activities at the main place of employment.

The regulatory and legal justification of
a unified approach to understanding the
state guarantees regarding the mandatory
establishment of research supplements in the
legally defined amounts for police officers in
higher education institutions

The HEI is under the authority of the Ministry of Internal
Affairs of Ukraine and is not under the jurisdiction of the
National Police. It is primarily subject to the provisions of
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the Law of Ukraine “On Higher Education” (2014), the Law
of Ukraine “On Education” (2017), etc.

A research and teaching staff member with a special
rank of a police officer who works at the main place of em-
ployment in an HEI is subject to the guarantees for research
and teaching staff established by legislative acts, in particu-
lar, the Law of Ukraine “On Higher Education” (2014), the
Law of Ukraine “On Education” (2017), but not by-laws (in
terms of establishing and paying bonuses for academic de-
grees and academic ranks) referred to by HEIs.

The reference of the HEI to the provisions of the CMU
Resolution No. 910 (2015) in terms of refusing to recalcu-
late research allowances is also groundless. The provisions
of the said resolution stipulate for seconded police officers
that their financial support is paid based on the official sala-
ries for the positions held by such police officers in the state
institutions to which they are seconded, and other types of
financial support determined by the legislation specifically
for police officers.

The study does not deny the validity of this provision
but only insists on the priority implementation of the re-
quirements of the Law of Ukraine “On Higher Education”
(2014) in terms of compliance with the State’s guarantees to
academic staff since the seconded police officer is appointed
to an academic position and carries out academic activities
in an HEI that is under the jurisdiction of the Ministry of
Internal Affairs of Ukraine, and not the National Police.

The reference of the HEI to the provisions of the CMU
Resolution No. 988 (2015) regarding the refusal to recalcu-
late the scientific surcharges is also unjustified. The provi-
sions of the said resolution authorise (according to clause 4)
the heads of bodies, institutions, and establishments of the
National Police to decide on the establishment of financial
support for police officers.

The HEI is not under the authority of the National Police
and is also under the jurisdiction of the Ministry of Internal
Affairs of Ukraine.

A police officer, as a research and teaching staff member
working at the main place of employment in an HEI, is cov-
ered by guarantees for research and teaching staff established
by legislative acts, in particular the Laws of Ukraine “On
Higher Education” (2014), “On Education” (2017), but not
by bylaws (in terms of establishing and paying allowances
for academic degrees, academic titles) referred to by the HEL.

The HEI's reference to the provisions of Order of the Min-
istry of Internal Affairs No. 260 (2016) regarding the refusal
to recalculate research surcharges is also groundless. The said
Order was adopted according to the provisions of CMU Reso-
lution No. 910 (2015) and CMU Resolution No. 988 (2015).

According to part 18. Section I of the Order of the Min-
istry of Internal Affairs No. 260 (2016), police officers en-
gaged in scientific and pedagogical, research or creative ac-
tivities are paid following the current legislation.

This provision confirms the falsity of the position of the
HEI, since the concept of “current legislation” includes, first
of all, the Constitution of Ukraine, laws, and bylaws. The su-
preme legal force of the law obliges all bylaws to be adopted
based on laws, which should not contradict the former by
their content.

Therefore, in the case under study, the bylaws referred
to by the HEI cannot narrow the scope of the legislative pro-
visions, in particular, in terms of the state-guaranteed mini-
mum amounts of additional payments for a scientific degree,
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academic title of a research and teaching staff member. In
addition, as has been mentioned many times, the HEI is sub-
ordinated to the Ministry of Internal Affairs of Ukraine and
is not part of the National Police, and therefore it is subject
primarily to the provisions of the laws on education, higher
education, etc.

According to part two of Article 19 of the Constitution of
Ukraine (1996), state bodies and their officials are obliged to
act only on the basis, in the manner and within the limits of the
powers provided for by the Constitution and laws of Ukraine.

When justifying the legal position on the specifics of the
legal regulation of the payment of research allowances to
police officers seconded to higher education institutions, it
is also necessary to refer to international law and case law.
The current international treaties ratified by the Verkhovna
Rada of Ukraine are part of national legislation, and the case
law of the European Court of Human Rights should be used
as a source of law, including in the consideration of cases by
the courts of Ukraine.

Therefore, Article 1, paragraph 1, of Protocol No. 1
to the Convention for the Protection of Human Rights and
Fundamental Freedoms (1950) (hereinafter — the Conven-
tion) provides for the right of an individual or legal entity
to peacefully enjoy his or her property. Only in the pub-
lic interest and under legal conditions that comply with the
principles of international law may a person be deprived of
property. The state has the right to enact the necessary laws
to control the use of property following the general interest
or to ensure the payment of taxes or other fees or fines.

In the Judgment of the European Court of Human Rights
in the Case of Sukhanov and Ilchenko v. Ukraine (2014), the
Court emphasised “that in some cases ‘legitimate expecta-
tions’ of obtaining ‘property’ may be guaranteed by Article
1 of the Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms (1952). Never-
theless, in cases where the appeal concerns the property
right, the person to whom it is guaranteed can be consid-
ered to have “legitimate expectations” if there are reasona-
ble grounds for such expectations in national law, for exam-
ple, if there is a national judicial precedent confirming such
existence (see Judgment of the European Court of Human
Rights in the Case of Kopecky v. Slovakia, 2004). The Court
also noted “that the first and most important requirement
of Article 1 of the Protocol is that any interference by pub-
lic authorities with the right to peaceful enjoyment of one’s
possessions must be lawful and pursue a legitimate aim...”.
“Any interference must be proportionate to the aim pur-
sued” (Judgment of the European Court..., 2004; Judgment
of the European Court..., 2014).

According to the legal position of the Judgment of the
High Court of Justice in the Case “Yvonne van Duyn v Home
Office” (1974), the principle of legal certainty means that
a person can rely on state obligations, even if the latter are
contained in a legislative act that does not have a direct
automatic effect. The aforementioned is related to another
principle - the principle of state responsibility, which means
that the state cannot violate its obligations to avoid responsi-
bility. Therefore, if the state or any state body has approved
a certain concept, they will be considered to act unlawfully
if they deviate from the approved policy (behaviour) since
the latter gave rise to reasonable expectations of legal enti-
ties or individuals regarding the state or public authority’s
compliance with such policy (behaviour).

Considering the aforementioned, it is possible to state
that the legal position outlined in this study, as well as the
legal basis for its settlement, is fully consistent with the gen-
eral principles of international law.

Conclusions

The study considers the granting of different amounts of re-
search allowances to academic staff, depending on the type
of HEI, as a discriminatory attitude towards police officers
who, having the appropriate academic degrees and titles and
being seconded to HEIs, receive these allowances in smaller
amounts than other educational staff.

The amounts of additional payments for academic de-
grees and academic ranks, as defined in clauses 5, and 6
of clause 5 of CMU Resolution No. 988, apply to all police
officers working in the bodies and units of the National Po-
lice, while police officers seconded to higher education in-
stitutions should be subject to such payments, considering
the minimum guarantees set out in Article 59 of the Law of
Ukraine “On Higher Education”.

Following the provisions of the aforementioned article
of the law, a research and teaching staff member of an HEIL,
from the moment of taking up the position of a police of-
ficer, must be granted and paid monthly allowances for the
degree of PhD in the amount of not less than 15% of the
salary, and for the academic rank of associate professor in
the amount of not less than 25% of the salary.

Regarding academic staff (police officers) serving in
higher education institutions, it is the Law of Ukraine “On
Higher Education” that is special, not the CMU Resolution
No. 988 or the MIA Order No. 260, and, therefore, it is the
legislative provisions (norms) that should be applied in the
event of competition of legal norms in dispute resolution.

The research relevance is predefined by the fact that the
study for the first time substantiates the mandatory exten-
sion of the provision on establishing statutory surcharges for
academic degree and academic rank to police officers sec-
onded to higher education institutions and appointed to aca-
demic positions. The author’s contribution is that, as a result
of systematisation and analysis of the current legal acts reg-
ulating the determination of the amounts of salary compo-
nents of a research and teaching employee, it is proved that
the State guarantees for establishing research supplements
for research and teaching employees apply to police officers
seconded to higher education institutions to ensure research
and educational activities.

The research results provide a basis for settling disputes
over the determination of the amount of research allowances
for police officers seconded to higher education institutions.
If state institutions conscientiously comply with the legisla-
tive requirements regarding state guarantees of the right of
academic staff to comply with the procedure for establishing
minimum amounts of research allowances, this will have the
expected economic effect: an increase in the financial sup-
port of a seconded police officer by 30 per cent or more of
the official salary set by the educational institution.

The research goals were achieved, and the aims were
solved at the scientific and practical level. Given this, in the
future, it remains to initiate with the leadership of the Min-
istry of Internal Affairs of Ukraine and the National Police
to bring the departmental regulatory framework for the re-
muneration of police officers seconded to higher education
institutions in line with legislative standards.
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YperyAtoBaHHA pO3Mipy HayKOBUX AOMAAT NOAILLEMCbKUM,
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AnoTanisa. JluckpuMiHaLiiiHe cTaBJeHHA IO OKpeMoi Karteropili mpodecioHasiB, a caMe yCTaHOBJIEHHS HayKOBO-
reJjaroriyHyM NpariBHUKaM Pi3HUX 3a pO3MipOM HayKOBHUX JAOIUIAT, 3aJI€)KHO BiJl MiJMOPANKYBAaHHA Ta BUAY 3aKIaay
ocBiTi B YKpaiHi, pobUTh akTyajpbHUM MOLIYK MiJI'PYHTS JJIA CIIpaBe[JINBOTO BperyJIoBaHHA Ifiel cutyarii. Mera
JOCJIiKEHHSI — OOIPYHTYBAaTH BCTAQHOBJIEHHS 3aKOHOJABUY0 BH3HAYEHUX PO3MipiB HAayKOBUX AOIUIAT IMOJIIEHCHKUM,
BigpsmKkeHuM JJ1a 3a0e3neueHHs OCBiTHBOTO Ipollecy B 3aKJjlaJid BUINOI OCBiTH, fAKi HajiexaTb 10 cpepu yrpaBiiHHA
MinicTepcTBa BHYTPIllIHIX clipaB YkpaiHu. KillouoBi MeTo11 HAYKOBOI PO3BiIKU — CCTEMHUH Ta CTPYKTYPHUM aHai3, AKi
J1aJIv 3MOTY BUBYHMTH Ta y3arajJbHUTH HOPMaTHBHO-IIPABOBi aKTH, 110 BCTAHOBJIIOIOTH PO3Mip HAYKOBUX JIOIJIAT HAYKOBO-
nejaroriyHuM IpaliBHUKaM, sKi 6e3nocepeJHbO 3abe3MeuyioTh OCBiTHIN Ta HAYKOBUI NPOIECH B 3aKJjIaJaxX BUIIOL OCBITH
NoABIiMIHOTO MiANOPAAKYBaHHA. Y CTATTi onucaHo GakKT NOpyLIeHHA rapaHTill paB HayKOBO-NearoriYHux NpariBHUKIB
— MOJTiLeFIChKUX, SIKi BiAPAMKEHI IO 3aKJIa/liB BUIIOI OCBiTH, 30KpeMa BCTAHOBJIEHHS MEHIIIOT0 PO3Mipy HayKOBUX JOILIAT,
HiX Ile BU3HAUeHO YMHHUM 3aKOHOJABCTBOM. APryMeHTOBAHO MO3MI{il0, 1[0 3MiCT T'pOIIOBOro 3abe3neyeHHs MOBHUHEH
BU3HAuaTHCA HacaMmiepe[ 3aBAaHHAMU Ta QYHKLiAMMY, sAKi Oe3nocepeHbO, a He ONOCepeIKOBAHO, BUKOHYE IpalliBHUK.
JloBefileHO, L0 PO3Mipu JOIJjaT 3a HAyKOBHUI CTYMiHb Ta 3a BUeHe 3BaHH:A, AKi BCTAHOBJIEHO B MiA3aKOHHMX aKTax
MiHicTepcTBa BHYTpIllIHIX cmpaB Ta HarjioHanbHOI MOJIiIlil, CTOCYIOTbCA BCiX MOJIIENCBKUX, AKUM IPHCBOEHO HAYyKOBi
CTyTeHi Ta BUeHi 3BaHHA Ta sAKi MPOXOJATH CIJIyXOy y moitii. ITotinelicbkuM, BiApsAAXEeHNM B 3aKJIaIN BUIIOI OCBIiTHU 3i
crerudivHIMM yMOBaMU HaBYaHHs, TaKi JOIJIATY MOBUHHI BCTAHOBJIIOBATHCA 3 YPaXyBaHHAM Aep>KaBHUX MiHiMaJIbHUX
rapasTiii BifimoBiiHO A0 3aKoHiB YkpaiHu «IIpo Bumly ocBiTy» Ta «IIpo ocBiTy». JJokazaHo, 1110 CTOCOBHO BperyJII0BaHH:
OIUIaTH Ipalli OCTaHHIX ClleliaJIbHUMU € caMe 3aKOHOJaBUi I0JIOXKEeHHs, a He [0JIOXKEHHS BiJOMYMX NiA3aKOHHUX aKTiB,
a oTxe, BiJOMUi MiI3aKOHHI aKTU He NOBMHHI 3aCTOCOBYBAaTUCA IPU KOHKYpPEeHIIil IpaBOBMX HOPM. MaTepiajiu HayKoBOl
PO3BiJIKM MIiCTATh TEOPETHUYHE TA IPAKTUYHE MiAIPYHT JIA BPETyJII0BAaHHA CIOPIB I[0/10 BU3HAYEHHS PO3MipiB HAyKOBUX
JOILJIAT IOJTiI[eICHKIM

KutiouoBi cjioBa: rpoioBe 3abe3reueHHs; HAyKOBUI CTYIiHb, BU€He 3BaHH:A; crnenudivyHi yMOBM HaBYaHHS; HAYKOBO-
rejarorivyHui mpauiBHUK
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Abstract. The definition of protected areas as legal entities is not defined at the legislative level, which significantly
reduces the range of tools for protecting the corresponding territories from abuses and loopholes in the current
legislation regarding the scope and methods of utilizing their natural potential. The study focuses on an analysis of the
concept of the “legal personality” of protected areas in Ukraine, considering the requirements of current legislation to
address the restoration and protection of the rights of the protected areas through judicial and extrajudicial procedures.
For a comprehensive analysis of market dynamics with minimal variations between studies, a quantitative literature
review, including meta-analysis, was conducted. The main directions of post-war market revival were identified and
the feasibility of adapting these strategies to the Ukrainian economy was evaluated using a comparative method. The
research asserts that granting legal personality status to protected areas would contribute to the protection of their
rights, as it would enable their identification as independent participants in economic relations and provide them with
the necessary mechanisms to protect their territories. The necessity of introducing the concept of “legal personality”
at the legislative level for protected areas is substantiated, which would not only help identify the most violated
rights of protected areas but also promote increased investments in this sector. The practical significance of the study
is determined by recommendations regarding the legitimizing protected areas as legal entities and having a clear
normative and legal basis would ensure the establishment of a transparent form of judicial and extrajudicial protection

and restoration of violated rights of protected territories

Keywords: nature reserved territories; ecocide; postwar period; consequences of war; legitimization

Introduction

Military aggression against Ukraine resulted in significant
environmental destruction, which has negative consequenc-
es for the health and well-being of people and the national
economy. The ongoing bombing and shelling of cities caused
a nature catastrophe that has affected both renewable and
non-renewable natural resources in the country. Protected
Areas (hereinafter — PAs) in Ukraine are recognized under
national law as natural territories that are important not
only for local communities but also for the entire country.
The legal status of PAs as independent market subjects pro-
vides the opportunity to investigate their rights and respon-
sibilities and to safeguard those rights.

In the field of Genocide Studies, the destruction of non-
human beings and the natural environment is often addressed
as a distinct but interconnected phenomenon known as “eco-
cide”. Ecocide refers to the deliberate destruction of nonhu-
man nature. According to L. Eichler (2020), this concept is
considered related to, yet separate from, the study of genocide.

R. Killean (2021) examines the evolution of so-called
green approaches and considers the duty of international

Suggested Citation

criminal law to respond to environmental destruction. The
researcher considers whether the reparation framework
adopted by the International Criminal Court offers an oppor-
tunity to meaningfully respond to environmental destruc-
tion and related human rights violations. He also states that
“there are three main ways in which this might be done:
(1) by introducing the concept of ‘eco-sensitivity’ to repara-
tions designed to respond to other anthropocentric harms;
(2) by awarding reparations that explicitly recognize the
harm caused by environmental destruction when possible;
and (3) by exploring the possibilities of an environmental
approach towards ‘transformative reparations’.”

A. Garcia Ruiz et al. (2022) claim that one of the most
reliable key elements of the policy and practice of ending
ecocide is the call to prioritize the adoption of technologies
that are benign and renewable.

J.M. Herndon and M. Whiteside (2020) claim that an
“international treaty is obliged to prohibit environmental
warfare, but which specifically does not prohibit ‘peace-
ful’ environmental changes where ‘environmental changes
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techniques’ refers to any technique for changing — through
the deliberate manipulation of natural processes — the dynam-
ics, composition or structure of the Earth, including its biota,
lithosphere, hydrosphere and atmosphere, or of outer space.”

According to A. Dunlap (2021), “green” and conven-
tional natural resource extraction is responsible for degrad-
ing human and biological diversity, thereby contributing
to larger trends of socio-ecological destruction, extinction
and the potential for human and nonhuman extermination.
The author admits that land control was largely enforced
through force, notably through “hard” coercive technologies
executed by various state and extra-judicial elements, which
was complemented by employing diplomatic and “soft” so-
cial technologies of pacification. Natural resource extraction
is a significant contributor to the genocide-ecocide nexus,
leading to discussion points.

A.Dunlap (2020) claims that “the idea of ‘engineering ex-
traction’isdefined through counterinsurgency toacknowledge
the extent of extractive violence, arguing that the term ‘land
grabbing’is indeed a more appropriate term than ‘land deals’.”

However, in the post-war era, the global market is un-
dergoing significant changes due to psychological and social
transformations within society. This includes the develop-
ment of ethical and normative frameworks for inspection
and supervision. Deviant behaviour, viewed as a social phe-
nomenon, can have adverse effects not only on the individu-
al but also on others and even the economic well-being of a
region (Nikolaychuk, 2022).

The negative environmental impact caused by destruc-
tive activities also has adverse socioeconomic consequences,
affecting the entire local community. While eco-business is
typically associated with environmentally friendly practices,
pollution in an area can hinder the establishment of any eco-
safe business activities.

Through an analysis of the impact of the Russian inva-
sion, a concerning phenomenon known as “PAsCide” emerg-
es, shedding light on the deliberate targeting and destruction
of protected areas (PAs). These areas play a vital role in pre-
serving the integrity of the world’s ecosystems.

Finally, the study suggests that in light of the war events
leading to PAsCide, it is crucial to identify and safeguard the
most critical rights of protected areas according to “legal
identity”. The environmental and social effects of PAsCide
resulting from Russian aggression represent one of the most
severe forms of war losses. The destruction of infrastructure
indicators negatively impacted businesses, highlighting the
need for a model or plan for the most valuable post-war tools
for sustainable development.

Literature review

According to M. Crook et al. (2018), the definition of ecocide
that applies to nature and the environment is not yet formal-
ly accepted within the body of international law.

T. Sandwith et al. (2001) claim that the PAs “safeguard
biological and cultural diversity, help to improve the liveli-
hoods of local communities, provide the homelands for many
indigenous peoples, and bring countless benefits to society in
general. As the world becomes more crowded, and as the pres-
sures on natural resources increase, a recognition of the im-
portance of such places to the future of humankind grows too”.

A. Johnston et al. (2013) believe that one of the key
questions is whether existing protected area networks
will remain effective in a changing climate. The everyday

shelling of the Ukrainian PAs might influence a changing
climate, which will also produce negative consequences for
Ukrainian Eco-market.

The legislative, and social state of PAs should be
changed, and these changes will cause the economic and fi-
nancial status. The more defined status will have PAs in the
post-war Ukrainian legislative system, the high level of pro-
tection it might have, and the more attractive for investors it
could be. Some counties have already considered the inno-
vative legal state of nature objects, e.g., a New Zealand River
revered by the Maori has been recognised by parliament as
a “legal entity”, in a move believed to be a first occurrence
(New Zealand River..., 2017).

T. Boekhout van Solinge (2010) admit that exploitation
of natural resources often goes hand in hand with armed
conflicts and threats to wildlife and biodiversity and cannot
be stopped unless the demand for natural resources can be
dwindled, better regulated, and preferably be based on cri-
teria of conservation and sustainability.

A. Brisman and N. South (2016) argue that one of the
most important social issues is unequal access to natural re-
sources, e.g., water. The scholars examined some relevant
challenges and inequalities in the 21% century but also by
recalling an instructive case from the history of colonialism
and the human ability to turn a failure of nature into a dis-
aster and to disregard democracy and justice to perpetuate
social divisions.

Military aggression led to the amount of negative socio-
lect-environmental consequences. R.A. Falk (1973) noticed
that the war process is transforming militarily into making
the country unfit for civilian habitation, the indiscriminate-
ness of warfare carried out against people on the land itself.

According to T. Lindgren (2018), “ecocide is a struc-
turally reoccurring phenomenon contributing to a serious
disequilibrium in the Earth-system that buttress all plane-
tary life. Ecocide is also a possible method of genocide if it
damages or destroys vital socioecological and cultural rela-
tionships between humans and nature. Practices that inflict
ecocide are hence often responsible for the destruction of
ecological and social life systems that face adversities due to
deteriorating ecological conditions”.

The concept of genocide, coined by R. Lemkin (2008)
in 1944, refers to the intentional destruction of a people,
often based on ethnicity, nationality, race, or religion. How-
ever, the destruction of PAs carries profound harm not only
to Ukraine but also to the entire European Union and its
member states. Thus, it is necessary to differentiate the
term “PAsCide” as a societal phenomenon during times of
war, which has wide-ranging negative effects on the overall
well-being of society.

The legislative procedure of estimating environmental
damage should have a strong law backdrop. R. Mwanza
(2018) acknowledges that the introduction of ecocide as the
fifth crime in the Rome Statute of the International Criminal
Court (“Rome Statute”) aims to strengthen environmental pro-
tection through the application of international criminal law.

If adopted, this crime would be the first environmental
crime under the Rome Statute. Its proponents view it as a
powerful liability norm for dealing with the humanitarian,
ecological and structural aspects of environmental damage
that together threaten international peace and security.

R. White (2018) suggested that ecocentrism has an im-
portant influence on criminal justice, the core principles of



an ecocentric worldview are also being translated into con-
crete application.

U. Natarajan and K. Khoday (2014) suggested that
through exploring the cultural milieu from which interna-
tional environmental law emerged, an impoverished under-
standing of nature that is incapable of responding adequate-
ly to ecological crises is created.

M. Crook and D. Short (2021) noticed that the eco-
logically induced genocide suffered by such groups where
environmental destruction results in conditions of life that
fundamentally threaten a social group’s cultural and/or
physical existence. It is likely to see this form of genocide in
Ukraine because the Russian unprovoked and unjustified in-
vasion caused huge damage to the Ukrainian nation as well.

P. Higgins et al. (2013) argue that ecocide should be
internationally recognized as a criminal offence. However,
for a considerable period, there was no clear legal defini-
tion of ecocide. Despite lacking a precise legal definition, its
fundamental meaning is widely understood. It encompasses
various actions and practices that lead to devastating and
destructive impacts on the ecological balance of specific ge-
ographic areas, resulting in harm to human life, animal life,
and plant life (Fried, 1972).

According to V. Joksimovich (2000), throughout world
history, numerous instances can be observed where the en-
vironment has suffered incidental damage as a result of war-
fare. The atomic bombings on Japan to end World War II
serves as a prominent example.

For a long period protected areas were mono-functional-
ly oriented, but it often fulfils a multitude of different tasks,
not only by nature protection. Nowadays there is an expec-
tation that PAs are likely to develop as a regional model of
sustainable development (Mose & Weixlbaumer, 2007).

K. Gaston et al. (2008) point out that despite important
legal frameworks for conservation planning, explicit quanti-
tative goals for the representation and persistence of biodi-
versity are largely lacking. Assessment of the effectiveness of
existing protected area systems is patchy and rather ill-de-
veloped, with a substantial gulf between the work being con-
ducted in more academic and policy-oriented arenas.

L.N. Joppa et al. (2008) argue that there is a probability
that global databases on protected areas are biased toward
highly protected areas and ignore “fictional parks.”

A. Kothari et al. (1995) find that ensuing conflicts, par-
ticularly when combined with industrial pressures on the
different nature areas, have spurred many conservationists,
social activists, and forest officials to reconsider on national
and local levels the artificial divide between conservation
and human rights.

S. Chowdhury et al. (2022) noticed that “insects dom-
inate the biosphere and play a central role in ecosystem
processes, but they are rapidly declining across the world.
Protected areas (PAs) are designed to insulate biodiversity
from human-induced threats, but they have been mainly
designated for vertebrates and plants. Most research on in-
sects in PAs focuses on the representation of species, and few
studies assess threats to insects or the role that effective PA
management can play”.

The Russian military aggression caused a negative in-
fluence on the so-called insect infrastructure. PAs of South-
ern Regions of Ukraine, e.g., Mykolaiv, Kherson and Zapor-
izhzhia regions are based in the steppe zone, so the insects
dominate these PAs, as a main part of the ecosystem. The
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destruction of insect infrastructure caused a long-term dis-
aster not only from an ecological but also from an economic
point of view. Since insects are the main part of raw materi-
als — the production chain in Southern Ukraine is crippled. In
addition to the negative environmental impact, the long-term
negative side effect on eco-market should also be discussed.

J.N. Sanchirico et al. (2002) admit that the uncertainty
stems from the fact that PAsand MPAs only treat the symptoms
and not the fundamental causes of important problems, such
as nature resources extraction or over-pollution of the region.

P.J. Balint (2006) points out that community-based con-
servation projects implemented in conjunction with protect-
ed area management often struggle to meet expectations.
The researcher argues that outcomes will improve if project
leaders pay closer attention to four development indicators —
rights, capacity, governance, and revenue — that are often
taken for granted or considered beyond the scope of local
conservation projects.

M. Rao et al. (2002) believe that involving local com-
munities in the management of protected areas and buff-
er zones; building the technical capacity of protected-area
staff; implementing a comprehensive land-use plan focused
on stabilizing land use; and amending existing wildlife laws
to fulfil international treaty obligations.

S.A. Mukul et al. (2008) concluded that effective co-man-
agement, between PA managers and local user groups, which
ensures clearly defined rights of various stakeholders on PAs
and their active participation in decision-making processes,
is necessary to secure the future of PAs.

P. West et al. (2006) noticed that protected areas are
a form of what has been called globalization. The contem-
porary focus on the technological aspects of globalization
(such as the rapid communication and information systems
and networks, rapid transportation, and the movements of
people, money, and ideas) has perhaps made globalization
seem less relevant in a field where the aim appears to be the
preservation of a natural state.

According to opinion, such researchers as H. Bingham
et al. (2017) “privately protected areas (PPAs) are increas-
ingly recognized as important conservation initiatives, as
evidenced by recent developments that support recognizing
and documenting them alongside protected areas under oth-
er governance types”.

R. Abell et al. (2007) admit that declining trends in the
integrity of freshwater systems demand exploration of all
possible conservation solutions. Freshwater protected areas
have received little attention, despite the prominence of pro-
tected areas as conservation interventions for terrestrial and
more recently marine features. The scholars argue that a dia-
logue on freshwater protected areas has been neglected both
because few models of good, protected area design exist, and
because traditional notions of protected areas translate im-
perfectly to the freshwater realm.

Materials and methods

A comprehensive literature review was conducted to ex-
plore the relationship between the extent of the destruction
of protected areas and its adverse environmental impact on
society. Additionally, the potential negative effects on the
national market and existing investment flows were exam-
ined, with consistent findings across multiple studies. The
comparative method was used to develop key strategies for
the post-war reconstruction of protected areas, transforming
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them into socio-economic hubs that attract investment and
are adaptable to the Ukrainian economy. To enhance the
socio-economic potential of local communities, indicators of
regional destruction will be utilized. These indicators will
be integrated into the modelling process, envisioning pro-
tected areas as post-war environmental and socio-economic
centres. By incorporating these indicators, effective methods
for revitalizing the affected areas and maximizing their so-
cio-economic benefits can be identified and implemented.

The South Region of Ukraine has 24 estuaries (Appen-
dix A). All these estuaries are polluted due to everyday
bombing and shelling by the Russian army. The Eco-orient-
ed business couldn’t be provided in such territory’s condi-
tions. Part of these estuaries do not belong in the protected
areas, so the recovery process might be not urgent. Protect-
ed areas should be legislatively separated according to ge-
ographical conditions, which are relevant to the economic
potential of PAs.

Post-war Ukraine is primarily PAs and other natural ter-
ritories capable of self-recovery. PAs, or protected areas, can
indeed be viewed as valuable assets. They represent areas of
significant ecological importance, harbouring diverse plant
and animal species, and providing vital ecosystem services.

PAs contribute to the conservation of biodiversity, help
maintain ecological balance, and offer opportunities for re-
search, education, and sustainable tourism. Recognizing and
appreciating PAs as assets emphasizes their inherent value
and the need to protect and manage them effectively for
present and future generations: unique ecosystems capable
of self-reproduction; access to clean natural resources; re-
sourced-packed territories, the start-point of environmental-
ly oriented business development in the local communities;
tourist and recreational zones, which has not lost its prop-
erties due to destroyed infrastructure and logistics chains; a
restoration hub of the ethnic and cultural traditions of the
regions (local communities) (see Table 1).

Table 1. The main indicators of PAs economic efficiency

Reference indicators
(in percentage terms)

Ne Indicator type

Indicators attribution of negative
and positive influence

Distance indicator from large cities,

Too high; classified

0,
1 urban agglomerations (P1) = 64% as negative impact indicators (In)
9 The destruction degree of economic = 319 Normal, classified as indicators
and civil infrastructure (P2) - of positive influence (Ip)
3 The preservation state indicator of the PAs = 750 Normal or high, classified as indicators

and other nature areas (P3)

of positive influence (Ip)

Source: authors’ development

The indicators will be calculated according to the geo-eco-
nomic location and special characters of each PA and the level
of destruction (e.g., region, territorial community).Considering
the method of expert evaluations, the indicators cannot be com-
prehensive and have a division into mandatory and auxiliary,
as a formal calculation criterion. It is necessary to consider the
properties and measures of the pre-war period and the existing
vectors of economic and ecological restoration (see Table 2).

One example is when measuring the distance between
cities or urban areas with low to moderate degrees of de-
struction. However, it’s important to also consider the level
of destruction in each city or urban area. This is determined
by a settlement located closer may have a higher level of
destruction and lower economic and social indicators com-
pared to a settlement located further away but with a lower
degree of destruction.

Table 2. The destruction indicators, which hurt PAs

Neo The name of the destruction indicator

Quantity/

Measure
volumes

Population of the settlement

thousand people

1
2. The area of the settlement within the city strip, including: hectares
3. Area of agricultural territories: hectares
4. Total area of production areas hectares
5. The total area of green spaces hectares
6. Area of reserve territories km
The length of the trunk network of the settlement, including:
7 . A km
— city trunks: — district trunks:
8 The density of the main street network km/km2
" Indicator of the destruction of infrastructure:
Civil
9. Econorplc (production) km/km2
Strategic

Indicators of urbanization of the territory
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Table 2, Continued

No The name of the destruction indicator Measure Quantity/
volumes
10. Indicator of the compactness of the urban area km
11. Indicator of destruction (degradation) of the housing stock km2
12. The cost of construction (based on the cost per 1 m? of housing stock million hryvnias
The migration rate is general working population
. . . Sy . thousands of
13 The number of the population at the time of enumeration, considering internal migrants conle
and migrants abroad peop
Indicator of the destruction of logistic connections )
14 . > et . . km/km
(destruction of road surfaces, logistics facilities such as stations, ports, airports, etc.)
Level of access to social services:
15 Basic services eople /da
Other types of services peop y
16 Indicators of ecological and sanitary safety of the settlement (including radiation level, reference
the level of chemical or biological contamination of groundwater, land, air, etc.) indicators
Indicators of economic activity on the territory of the settlement:
The number of private entrepreneurs, in them legal entities:
17 individual entrepreneurs
environmentally-oriented entrepreneurs units
dynamics of work indicators (registered/ceased activity)
Indicators of financial activity within the settlement, including:
Banks
18 Credit unions units
Factoring institutions
Other financial institutions
Indicators of innovation support and development
19 The number of public-private partnership agreements in the field of innovation and business units
Number of start-ups
Investment indicators
International programs
20 Business support organizations reference
Attracting funds to provide grants (principle of re-granting) indicators
Indicators of business entry into new markets, launch of new products
Indicators of promotion of the region
Indicators of the development of scientific and educational activity
21 The number of institutions of higher education units

Number of research institutions

The number of professional (vocational and technical) education institutions

Source: authors’ development

The main economic and social indicators of a settlement
(urban agglomeration) that form the coefficient “Degree of
destruction of economic and civil infrastructure” (P2) in-
clude the following:

The distance from the settlement (urban agglomeration)
according to the remoteness indicator is planned to be calcu-
lated as follows (see Eq. 1):

Lser = pp P2tP2o4P25+P24h +P24,
L1+L2 ’

€3]

where, Lser — the distance of the population from the set-
tlement, taking into account the two most logistically and
economically advantageous routes, considering the post-war
situation, km; P2 - the degree of destruction (degradation)
of the settlement, which will take into account a set of ba-
sic economic and social indicators; L1, L2 — the distance to
the 1t and 2™ conditional lines, from which the administra-
tive-territorial unit begins — the settlement (if the geo-infra-
structural conditions are to be determined), km;

The Lser indicator, which is within 1.5-2.4 km, charac-
terizes the territory of the city as compact.

Each indicator is calculated separately, considering the
features of the location, economic-social and economic-eco-
logical development of the settlement. That is, exceeding cer-
tain indicators may be critical for one region, but be accept-
able for another region. It is a valid perspective that the level
of development of a settlement can have an impact on the
investment potential of a nearby nature reserve. In post-war
times, the nature reserve in Ukraine can be seen as having a di-
rect investment correlation with the surrounding settlement.

As the settlement experiences growth and development,
it can potentially attract more investments towards the na-
ture reserve, recognizing the economic opportunities and
benefits that the protected area can offer. This symbiotic
relationship between settlement development and the adja-
cent nature reserve underscores the potential for mutually
beneficial outcomes in terms of economic and environmen-
tal sustainability (see Fig. 1).
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The connection
between destruction

level
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, and infrastructure
Yb .
conditions

e
Ya i
A (Xa’ Ya) i -
=0 %
PAs Xa Xb X

Figure 1. The Connection line between destruction level and infrastructure conditions
Note: A (Xa, Ya) — the destruction level of the local community (region); B (Xb, Yb) — the infrastructure environment in the local
community (region); AB — indeed, there is a correlation between the extent of destruction caused by the Russian invasion and the
infrastructure of the local community
Source: compiled by the author

To better understand this suspected connection, a thor-  where AB - is the correlation between the extent of destruc-
ough analysis is required. This analysis should examine how tion and the infrastructure of the local community (The pro-
the destruction of infrastructure, such as residential build- tected area (PA) is located in this local community);
ings, roads, utilities, and public facilities, impacts the com-

munity’s ability to recover and rebuild. It is crucial to assess AC = Xb-Xa, 3
the level of damage inflicted on the local infrastructure and BC = Yb—Ya “4)
its subsequent effects on the community’s socioeconomic ’
well-being, access to basic services, and overall resilience. By AB = /AC2 + BC2, 5)
conducting a comprehensive analysis, we can gain insights
into the interplay between destruction and infrastructure PAs = 0. 6)
and identify strategies for post-war recovery and rebuilding
efforts (see Eq. 2). Equation 5 means, that the natural resources of PAs and
socioeconomic potential are not destroyed, and the territory
AB = /(Xb —Xa)Z + /(Yb — Ya)2, (2) is not under occupation (Fig. 2, Table 3).
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Figure 2. The colour scale of PAs of socioeconomic and environmental potential
Source: compiled by the author

Table 3. The scale of PAs of socioeconomic and environmental potential

Scale PAs Level of environmental destruction Level of socioeconomic potential
Natural resources are in satisfactory condition. The socioeconomic potential of a nature reserve can meet
20 Renewable resources can replenish their potential the interests of the local community (region). The territory

within the next 2-3 years is not under occupation and was not under occupation
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Table 3, Continued

Scale PAs Level of environmental destruction

Level of socioeconomic potential

Natural resources have been negatively affected, and it

The socioeconomic potential requires the development of a
clear business plan and a system of measures for ecosystem

= ill take at 1 i h - - .
0 will take at least 5 years and investment to restore the restoration. The territory was under occupation (the whole
resources
PAs or part)
. . The socioeconomic potential is unclear, a high level
Natural resources require restoration and a 3-5-year . . .
. . - . of infrastructure destruction. Potential forms of
- investment and financial plan. The level of degradation . . . . .
=0 - . entrepreneurship require planning and sources of financial
of natural resources is very high. Non-renewable . - .
restoration. The territory was under occupation for a long
natural resources have been almost destroyed time
The socioeconomic potential is unknown or low, which
0o The level of degradation of natural resources is is linked to a high level of infrastructure destruction. The

unknown or critically high

territory is under occupation (the whole local community
or PAs)

Source: authors’ development

Results and discussion
According to the Laws of Ukraine, specifically the “On En-
vironmental Protection” (1991) and “On the Nature Reserve
Fund of Ukraine” (1992), protected areas (PAs) are not cate-
gorized based on the distinction between surface-based, ma-
rine, or freshwater areas. The legislative framework does not

explicitly consider the specific issues that may arise when
managing two similar PAs, one being surface-based and the
other freshwater-based. This lack of differentiation in the
legal system may present challenges when addressing the
unique characteristics and management requirements of
these distinct types of protected areas (see Fig. 3).

Figure 3. The pollution level of Tiligulskiy estuary, 2022 (Mykolaiv region)
Source: Photo by the author

As of the beginning of 2022, there were 8,633 territories
and objects of the nature reserve fund in Ukraine - this is
6.8% of the country’s area. The nature reserve fund includes
5 biosphere reserves, 19 nature reserves, and 53 national
natural parks. Some protected areas are in a zone of human-
itarian crisis; other protected areas are deprived of funding
(e.g., the Mykolaiv Zoo) (Fig. 4) (Nature Reserve Fund of
Ukraine, n.d.).

For example, the Mykolaiv region has a huge potential
for economic, tourism and recreational development. In the
post-war period, the Mykolaiv region can become a multi-
task socio-cultural-economic hub of the region (Fig. 5).

The establishment of a “legal personality” for protected
areas in the Ukrainian legislative system can provide numer-
ous benefits, not only in terms of ecology but also in safe-
guarding the socio-economic potential of these areas.

One of the values of having a “legal personality” in law
is that such status automatically confers certain rights, al-
though not all so-called legal persons have the same rights.

For instance, estuaries can be considered freshwater PAs,
which means another category of PAs according to the na-
tional legislative system.

Based on the information provided in Table 2, it can be
inferred that the category “estuary” can be examined from
socio-economic, normative, and eco-geographic perspec-
tives. This classification aligns with the criteria outlined in
the Law of Ukraine “On Geographical Names” (2005), which
mandates the consideration of various factors when assign-
ing geographical names. Therefore, considering the so-
cio-economic, normative, and eco-geographic aspects is fol-
lowing the requirements outlined in the aforementioned law:

= geographical names are proper names of geograph-
ical objects used for their recognition and differentiation
from other objects;

= geographical objects are integral and relatively stable
formations of natural or anthropogenic origin on the Earth
that exist or have existed in the past and are characterized
by a certain location: orographic — continents, mountains,
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ridges, rocks, gorges, glaciers, plains, lowlands, gullies, is-
lands, spits, volcanoes, caves, etc.;

= hydrographic — oceans, seas, bays, straits, estuaries,
lakes, swamps, reservoirs, rivers, canals, etc. Considering the
category “estuary” from an eco-geographic point of view, it

is expedient to distinguish the main characteristic feature
that is typical for this group of water bodies, namely, the
absence of a permanent connection with the sea. The main
elements of the “estuary” category from a geographic ap-
proach include (Fig. 6).

Figure 4. Mykolaiv Zoo, 2022, May-June

Source: Telegram channel News Mykolaiv

Figure 5. The ecological potential of Mykolaiv Region: Arbuzynsky Canyon & Tiligulskiy Estuary, 2022

Source: Photo by the author
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Figure 6. Ecological-geographical approach to the development of estuaries

Source: compiled by the author based on 17 Sustainable Development Goals (SDGs) (Resolution adopted by the General Assembly...,

2015)
= determination of morphological features of the Liman = analysis of historical names of water bodies and their
and diagnostics of the boundaries of the water body; watercourses to create a unified system of geographical

= determination of morphometric characteristics of wa-  terms;

ter bodies;

= definition of the “group of estuaries” as part of the

= diagnostics of watercourse systems of water bodies; conceptual-categorical apparatus of the industry (Fig. 7).

/

uniform and clear

legislative position
legislative form law definition
[ state-legal phenomenon ] [ legal institution ]
. SR A 1

Preventing dualism in interpretation, avoiding collisions and gaps in legislation, preventing the

I |
| |
| emergence of 'pretend' or other quasi-normative relationships, preventing abuse of the use of analogies |
: of law and analogies of right, and forming a transparent legal status. :

Figure 7. Legislative approach by estuaries essence

Source: authors’ development
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Analysing the category of “estuary” from the perspec-
tive of a normative approach, it is necessary to distinguish
between estuary as a legal term and a definition. A legal
term is a word or phrase used to designate a specific legal
concept that reflects the specificity of state-legal phenomena
(Legal term, n.d.). Therefore, estuary as a legal term should
define the essence of a state-legal phenomenon, for example,
estuaries as part of the macro-region “Azov-Black Sea”. A
legislative definition is defined as follows:

a term requiring translation denotes a legal institution
that is analogous to a legal institution in the legal system of
the language in which the translation is made. At the same
time, these institutions have the same normative regulation;

a term requiring translation denotes an analogous le-
gal institution that has different legal regulations;

the corresponding legal institution denoted by a
term requiring translation exists in one legal system, but no
longer exists in another;

the corresponding legal institution exists in one legal
system and is not characteristic of another (Khvorostiankina,
n.d.). An example of a legislative definition is the relation-
ship between the terms “estuary” and “river mouth”, which
is used as an analogue in Western European and Latin Amer-
ican countries. The domestic legislator does not use the term
“river mouth” in official documents (Official website of the
Verkhovna Rada..., n.d.)

Essentially, the emphasis is placed on the significance
of maintaining consistency and clarity in the interpreta-
tion and implementation of laws. It is crucial to avoid sit-
uations where conflicting or ambiguous legal frameworks
exist, as they can lead to confusion and undermine the
effectiveness of legal systems. Additionally, the misuse of
legal tools, such as inappropriate analogies, should be pre-
vented to uphold the integrity of the legal process. Trans-
parency and understanding of legal status are essential for
all parties involved to ensure fairness and promote a just
legal environment.

From the socio-economic perspective, “estuaries” rep-
resent an economic category and a socio-economic phe-
nomenon. An economic category is a generalized abstract
(theoretical) expression of objectively existing economic
relationships and their manifestations, aspects, and means
of knowledge acquisition. They are the means of cognition
of the objective economic reality, its result, and means
(Artomova, 2009). An example of a socio-economic ap-
proach to estuaries is their consideration as a part of the
water management system to meet the needs of the pop-
ulation and the national economy sectors for water re-
sources, preservation and restoration of water resources,
and implementation of an integrated water resource man-
agement system (Law of Ukraine No. 4836-VI..., 2012)
(Fig. 8).

Socio-economic approach

conditional asset ’

‘ conditional letter of credit

the possibility of consumer fatigue in regions located near the seaside

Short-term projects and results

|

I

: (such as cleaning up areas from illegal
: dumpsites, etc.)

Development of the future potential of territories (for example,

1 1
[ ‘
|t i
| combining social and fauna infrastructure or Insecta- i

i i
: ! infrastructure through the development of innovative projects) !
1 1

Preventing the occurrence of the “market failure” phenomenon at the regional level

Figure 8. Socio-economic approach by estuaries essence

Source: compiled by the author

There is no statistical data available on the ecolog-
ical, socio-economic, economic, and other indicators of
the use of estuaries as natural resources and regional as-
sets. This is primarily because many territorial communi-
ties do not see estuaries as centres of infrastructure and

economic development, as well as conditional assets of
the community. Among the potential consumers of ser-
vices that can be provided using the resource potential
of estuaries, the coastal zone and the area of passive rec-
reation are identified.



In the Southern part of Ukraine there are a lot of fresh-
water objects (especially in Mykolaiv and Kherson Regions),
which are part of existing PAs, but should they have the

Traditional PAs
(following the Ukrainian

I

Marine PAs

T. Nikolaychuk

same protected state and economic potential. Possibly, it is
necessary to distinguish so-called Freshwater protected are-
as (FPAs) as a separate category of PAs (Fig. 9).

Freshwater PAs

Non-legislative background

Sustainable development goals

® @

Figure 9. Different kinds of PAs according to their qualities

Source: compiled by the author

Many scholars have researched the concept of granting
legal personality to natural entities, such as rivers. C.J. Iorns
Magallanes (2018) asserts that granting legal personality or
similar rights to rivers aims to reinforce human responsibility
and enhance protection against degradation. The intention is
to recognize the intrinsic value and rights of these natural
objects, acknowledging the need for responsible stewardship
and conservation efforts. By attributing legal personality to
rivers, there is an attempt to promote a more comprehensive
and effective approach to environmental protection.

According to V.A.J. Kurki (2022), the Rights of Nature
movement has achieved notable successes by employing le-
gal personhood as a means of environmental protection. One
prominent example is the Whanganui River in Aotearoa New
Zealand, which was granted legal personhood in 2017. The
case of the Whanganui River exemplifies the direct legal per-
sonhood model, where legal rights are purportedly bestowed
directly upon the river itself. In contrast, some jurisdictions
have established legal persons to oversee rivers without de-
claring the rivers as legal persons, following the indirect legal
personhood model. This study presents legal-philosophical
arguments to contest the attribution of direct legal person-
hood to rivers. It critically examines the rationale behind
granting rivers legal personhood and challenges the notion
that rivers can possess legal personhood in and of themselves.

M.J. Lynch et al. (2021) argue that a lot of studies ex-
amine the intersection of genocide-ecocide, which can be
linked to production arguments and related approaches in
environmental sociology. Specifically, these scholars suggest
that “the ecocide-genocide nexus is useful for understanding
how the destruction of people and ecosystems by states and
corporations intersect throughout the history of capitalism,
with evidence that many contemporary genocides are driven
by ecocide and efforts to expand raw material resource with-
drawals controlled by the capitalist treadmill of production”.

J. Jiménez-Lépez and M. Mulero-Pazmany (2019) sug-
gested, that only innovative, but unusual technologies might
be a way for PAs development, e.g., “park managers call for
cost-effective and innovative solutions to handle a wide vari-
ety of environmental problems that threaten biodiversity in
protected areas. Recently, drones have been called upon to

revolutionize conservation and hold great potential to evolve
and raise better-informed decisions to assist management”.

M. Ito and M. Montini (2018) put forth the argument
that the concept of rights to Nature holds little meaning un-
less Nature itself is recognized as having a right to its exist-
ence. They contend that the rights to Nature and the rights
of Nature are inherently interconnected. They highlight a
fundamental flaw in the current legal framework, which
treats living beings such as ecosystems and other species as
mere property while granting legal personality and rights to
entities in the form of corporations. To address the environ-
mental crisis, they suggest acknowledging and addressing
this flaw in the legal system. This would involve moving
away from the perspective that treats Nature as property and
towards a framework that recognizes the rights and intrinsic
value of the natural world. By rectifying this flaw, there is
potential for a more sustainable and harmonious relation-
ship between humans and the environment.

If nature and its entities were recognized as legal sub-
jects rather than legal objects, it could profoundly influence
the way humans interact with and perceive them. Objects in
human everyday lives that could be granted legal subjectivi-
ty include rivers, forests, and even animal species. Endowing
these elements of nature with legal rights would empower
them to have a voice and agency in their ecological well-be-
ing and biodiversity. By granting legal subjectivity to nature,
these entities would have the right to protect and defend
themselves against environmental degradation. They could
be represented in a court of law, allowing for legal actions to
be taken on their behalf. This shift in legal perspective would
contribute to the paradigm of preserving and protecting bi-
odiversity for the benefit of present and future generations.
Recognizing the legal subjectivity of nature would signal a
deeper understanding and respect for the interconnectedness
and intrinsic value of the natural world. It would encourage
a more responsible and sustainable approach to human in-
teraction with the environment, fostering a harmonious co-
existence between humans and nature (Beebeejaun, 2021).

This study indicates the need to reconsider the legal sys-
tem and the status of protected areas in the post-war peri-
od. Recognizing PAs as valuable resources and leveraging
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their potential can significantly contribute to the economic
development of regions in Ukraine. By reevaluating and up-
dating the legal framework governing PAs, it becomes pos-
sible to unlock their economic potential and capitalize on
the benefits they offer. Protected areas can serve as catalysts
for economic growth, attracting investment, and generat-
ing employment opportunities. They provide opportunities
for ecotourism, sustainable resource management, and the
development of nature-based industries. By ensuring that
the legal system supports and enables the sustainable use
of PAs, Ukraine can harness their economic value and fos-
ter regional development. Changing the law system and en-
hancing the status of PAs in the post-war period can provide
a solid foundation for sustainable economic growth, while
simultaneously preserving the natural environment and its
ecological functions. It requires a comprehensive approach
that considers the socio-economic, environmental, and legal
aspects to create a conducive environment for the economic
development of PAs in Ukraine.

Conclusions
The research proposes the introduction of a “legal person-
ality” status for protected areas within the Ukrainian leg-
islative system, highlighting the numerous advantages this
approach can offer. Granting legal personality to protected
areas not only provides ecological benefits but also protects
their inherent socio-economic potential.

By endowing protected areas with legal personality,
they are granted specific rights that can vary depending on
the entity. For instance, estuaries may have a distinct clas-
sification within the national legislative framework due to
their freshwater PA designation. This research not only pro-
vides a theoretical approach but also suggests amendments
to the existing law system to accommodate the changes in
the market and society.

Adopting eco-oriented management approaches within
protected areasallows foreconomicactivities while promoting
both economic and ecological development in the region. This
approach facilitates the establishment of sustainable invest-
ment flows and helps maintain a balance between state author-
ities, local communities, and private sector representatives.

Numerous studies support the notion that granting le-
gal personality to PAs simplifies the procedure of defending
their rights. Treating PAs as independent subjects with their
rights enables the identification and protection of the full
range of their rights. The necessary changes to the legislative

system in Ukraine should align with market needs, ensuring
the acceptance of legal personality has both long-term per-
spectives for the Ukrainian and international markets.
Indeed, further research should focus on analysing the
advantages and disadvantages of granting legal personality
to different types of protected areas, such as freshwater PAs
or traditional PAs. By examining the specific characteristics
and needs of each type of PA, researchers can assess how the
implementation of legal personality can impact their man-
agement, conservation, and socio-economic potential.
Additionally, developing a comprehensive framework
for legislative amendments in this area is crucial. This frame-
work should consider the specific requirements and chal-
lenges of different types of PAs, while also considering the
broader legal, social, and economic context. It should address
issues such as the recognition of rights, responsibilities, and
decision-making processes for PAs with legal personality.
By conducting this research and developing a compre-
hensive framework, policymakers and stakeholders can make
informed decisions about the implementation of legal per-
sonality for PAs. This can contribute to the effective manage-
ment, protection, and sustainable development of protected
areas, ultimately benefiting both the environment and society.
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Appendix A. List of estuaries by relevant local communities of the North-Western Black Sea Region (2022)

The name of

The length of the Protected territories and objects

Ne Region Local community coastline estuary located on adjacent territories or
the estuary . . -

or lagoon area included in the composition
1 z;ltfll:lzil;l Odesa Region Tyzlivska local community 206 km? National Park “Tuzlovsky lymani”
1.2 Solone Odesa Region Tyzlivska local community 3,7 km National Park “Tuzlovsky lymani”
1.3 Khadjider Odesa Region Tyzlivska local community 4,0 km National Park “Tuzlovsky lymani”
1.4 Karachaus = Odesa Region Tyzlivska local community 76 he National Park “Tuzlovsky lymani”
1.5 Kyrydiol Odesa Region Tyzlivska local community 2,4 km National Park “Tuzlovsky lymani”
1.6 Buduri Odesa Region Tyzlivska local community 0,6 km National Park “Tuzlovsky lymani”
1.7 Martaza Odesa Region Tyzlivska local community 50 he National Park “Tuzlovsky lymani”
1.8 Magala Odesa Region Tyzlivska local community 76 km National Park “Tuzlovsky lymani”
1.9 Djantshei Odesa Region Tyzlivska local community 6,92 km? National Park “Tuzlovsky lymani”
1.10 Maliy Sasik  Odesa Region Tyzlivska local community 2,36 km National Park “Tuzlovsky lymani”
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The name of

The length of the Protected territories and objects

Ne Region Local community coastline estuary located on adjacent territories or
the estuary - . o
or lagoon area included in the composition
1.11 Sasik Odesa Region Lymanskg silska local 35,0 km National Park “Tuzlovsky lymani”
community
1.12 Burnas Odesa Region Tyzlivska local community 7,0 km National Park “Tuzlovsky lymani”
1.13 Alibey Odesa Region Tyzhvska} territorial 15,0 km National Park “Tuzlovsky lymani”
community
1.14 Shagani Odesa Region Lymanska local community 9,0 km National Park “Tuzlovsky lymani”
Budakskiy
5 (Shabolatskiy) Odesa Region Lymanska local community 17,0 km
estuary
Regional landscape park “Tiligulsky”
Ornithological reserve of national
significance “Kosa Strilka”
Landscape reserve of local importance
. . “Kairivskyi”
- . Odesa Region, K?‘?hVSka local community The botanical reserve of local
Tiligulski g Vizirska local community . « . .
6 Mykolaiv . - 61,2 km importance “Kalynivskyi
estuary . Berezivska local community .
Region . Landscape reserve of local importance
Dobroslavska local community « . o
Novomykolaivskyi
Ornithological reserve of local
importance “Tiligulsky Peresyp”
Order “Kalynivskyi”
Order “Salt Lake”
Kuyalnytsky
78 estuary Odesa Region Krasnosilska local community 28,0 km National park Kuyalnytsky
(Andriivskiy)
9 Khadjibeivskiy Odesa Region Lgcal community Usativska 31,0 km Novomykolaiv Landscape Reserve
estuary Village Council
Shabivska united territorial “Nizhnyodnistrovsky NPP”
Dniester . community Reserve tract “Dniester floodplains”
10 estuary Odesa Region Marazliivska village united 41,0 km Landscape reserve of local importance
territorial community “Lymansky”
Dry (Klein- . .
11 Liebenthal)  Odesa Region Tairov ur_nted the local 14,0 km
estuary community
Small
12 Ajalyt.sky1 .. Odesa Region Lymansk. rural local 12,0 km
(Gryhorivskyi) community
estuary
Great
13 AJal.yt.sky1 .. Odesa Region Lymansk' rural local 8,0 km
(Daufinivskyi) community
estuary
14 Karabush Mykqlalv Berezan local community 4,2 km
estuary Region
15 Sosytsky Mykqlalv Berezan local community 24,0 km
estuary Region
16 Berezansky Mykqlalv Berezan local community 73,0 km
estuary Region
17 Baykus Mykqlalv Ochakiv city community 6,0 km
estuary Region
Ochakiv city community
Halytsyniv Territorial
Mykolaiv ~ Community of Vitovskyi Reserve “Olvia”
18 Buzky estuary Region region 110,0 km National Park “Buzky Gard”
Mykolaiv City local
community
Mykolaiv  Ochakiv city community National Pirk Biloberezzhya
Dnipro-Buz Region Belozersk community Svyatoslav
19 > . 71,0 km Black Sea Biosphere Reserve
estuary Kherson Bekhter community ional Park “Buzk a
Region Holoprystan city community Nationa .Par Buzky Gar
Pervomaisky Island — 1.3 km
20 Karabush Mykqlalv Berezan gnlted territorial 1,0 km +2,0 km
(Karabash) Region community
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Appendix A, Continued

Stanislavska United local

21 ?SI;E;I;O I%eﬂ?;l community 55,5 km
y 8 Ochakiv city community
Kalancha Kherson .
22 . Kalanchatka local community 12,0 km
estuary Region
23 Sivash (Rotten Kher.son Prlsyvaslfa rural local 35,0 km
Sea) Region community
Kirillivska rural united local
Kherson community
24 Uetgllll;iky ZaR(c;ﬂ;ll:i’ a Henicheska local community 60 km
y porizhly Yakymivska United local
Region -
community

Source: State Statistics Service of Ukraine (2022)
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Abstract. The relevance of the paper lies in the emergence of a new type of fascism in the Russian Federation — ruscism,
which in the 21% century returned humanity to the understanding that the revival of the most dangerous forms of the state-
legal regime is possible. The purpose of the study is to define ruscism, analyse its origin as a separate phenomenon and the
development of constituent elements, and identify similar and distinctive features with classical fascism and its varieties.
Methods of dialectics, analysis, synthesis, induction, deduction, generalisation, and analogy are used as methodological
tools. Historical and comparative approaches allow investigating the evolution of the origin and development of ruscism,
identifying its common and distinctive features with classical fascism and its varieties. There are clear signs of fascism
and its varieties. The paper examines the convergence of fascism with the Russian world, Russian imperial chauvinism,
and criminal practices of the communist regime of the Union of Soviet Socialist Republics. It is established that the result
of the ruscist regime was the creation of a totalitarian repressive militaristic state in Russia, which unleashed aggressive
wars against Georgia and Ukraine. The study highlights the systematic violations of international law, human rights, and
fundamental freedoms inherent in the ruscist regime, and the implementation of the policy of genocide of the Ukrainian
people. The definition of ruscism is formulated and the history of the development of both its individual constituent
elements and it as an integral phenomenon is considered. The practical value of the study is to unify the use of the
definition of ruscism both at the scientific and legislative levels to condemn and prohibit it as a criminal, misogynistic

ideology and a form of state-legal regime

Keywords: Nazism; Russian world; war; genocide; Russian orthodoxy; terror

Introduction
The beginning of the 21% century was marked by the global
dominance of the democratic state-legal regime, which led
to the social development of humanity and was designed to
establish a stable world order based on the generally accept-
ed principles of international law.

The Russian Federation had imperial plans that a priori
contradicted not only the basic principles of international
law but also the established norms of modern civilisational
development of mankind. Starting with the aggressive war
against Georgia in 2008, the intervention of Russia in Syr-
ia, the initiation of a hybrid war against Ukraine in 2014,
and in 2022, a full-scale conventional war with constant
threats of using nuclear weapons — Russia actively pursues
its geostrategic policy. Such a policy followed from the rus-
cist ideology, which became the basis for the state-legal
regime of Russia and managed not only to revive the basic
postulates of fascism and Nazism but also to enhance them
in the 21 century.

It is vital to define the concept of ruscism (Makarchuk,
2022) or rashism (Snyder, 2022a), analyse the history of

Suggested Citation

its origin as a separate phenomenon and its constituent el-
ements, and identify similar and distinctive features with
classical fascism and its varieties. What is most important is
to condemn and prohibit ruscism as a criminal, misanthropic
ideology and form of the state-legal regime.

Some aspects of ruscism were studied and partially dis-
closed by this concept. Snyder (2022a) considered the term
ruscism, the similarity of its features with fascism, and noted
the expediency of identifying Russian fascism as ruscism. V.
Makarchuk (2022) covered the legal aspects of the devel-
opment of ruscism and indicated the multi-nationalism and
polyreligion of ruscism. R. Hula (2016) made an attempt to
analyse such a basic component of ruscism as the Russian
world from civilisational, historical-mental, geocultural, ge-
opolitical, network-globalist, socio-communicative, state-in-
strumental, and religious-clerical perspectives. S. Plokhy
(2017) revealed the historical aspects of the development
of the Russian world as the basis of ruscism, disclosed the
evolution of this phenomenon in various formations of the
Moscow-Russian state. V. Horbulin (2017) systematically
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determined the role of ruscism in the context of the hybrid
war unleashed by the Russian Federation against Ukraine
long before 2014.

Despite the achievements of the above-mentioned au-
thors, ruscism is a fairly new phenomenon that has not been
sufficiently studied from the historical and legal side. Given the
fact that ruscism fully acquired the characteristics of fascism
after the beginning of Russia’s full-scale war against Ukraine
on February 24, 2022, it is obvious that there is a need for a
comprehensive approach to ruscism as a form of state-legal
regime, which will allow it to give a formal legal assessment.

The purpose of this study is to disclose the meaning of
ruscism and follow its connection with such phenomena as
Nazism and fascism.

The study is based on the dialectical method, which dis-
closes ruscism as objectively and comprehensively as possi-
ble in a rational discussion with other researchers.

Using general scientific methods of analysis, synthesis,
induction, deduction, generalisation, and analogy, it was
possible to break down ruscism into its constituent parts for
in-depth examination, integrate the elements of ruscism into
a unified whole, draw preliminary and final conclusions, and
identify the similarity of studied objects based on certain
characteristics, enabling the justification of their similarity
based on other attributes as well.

Historical and comparative approaches allow investigat-
ing the evolution of the origin and development of ruscism,
identifying its common and distinctive features with classi-
cal fascism and its varieties. Using the formal legal meth-
od, attention is focused on the textual analysis of the law
of Ukraine “On the use of the ideology of ruscism by the
political regime of the Russian Federation, condemnation
of the foundations and practices of ruscism as totalitarian
and misanthropic” (2023), the Statement of The Verkhovna
Rada of Ukraine “On the use of the ideology of ruscism by
the political regime of the Russian Federation, condemna-
tion of the foundations and practices of ruscism as totalitar-
ian and misanthropic” (2023), Declaration 482 of the NATO
Parliamentary Assembly “United and Decisive Support for
Ukraine” (2022), which define and evaluate ruscism. Within
the framework of the structural and functional method, the
signs of ruscism are determined.

The classical concept of fascism

Fascism in the classical concept is considered a reactionary,
right-wing extremist movement aimed at establishing an
open terrorist dictatorship, brutal suppression of democratic
rights and freedoms, and the opposition (Shemshuchenko et
al., 2004). The central ideology of fascism is the theory of a
corporatist state and totalitarianism, with compromises with
monarchy and the church, significant socialist influence, the
absence of racism and anti-Semitism (Halusko, 2013).

In the 1930s-1940s in Germany, the most well-known
variant of fascism was created — Nazism. It is defined as a
totalitarian movement based on the ideas of German expan-
sionism and revanchism, leadership cult (Fiihrerprinzip),
extremist nationalism, xenophobia, anti-Semitism, and the
ideology of the “Aryan race” (Halusko, 2013). The charac-
teristics of a fascist regime were inherent in Francoist Spain,
the Balkan regime of the UstaSe, Portugal during the time of
Salazar, and certain Latin American countries. Yet the ad-
vantages of a democratic rule of law regime proved to be so

evident that fascist states eventually embarked on the path
of building democracy.

U. Eco (1995) established a list of features of this ideol-
ogy to determine whether a particular state and legal regime
belong to fascism. The list includes: the cult of tradition,
which involves rejecting modernism; the concept of “action
for action’s sake”, without reflection and critical thinking;
identifying dissenters from the official position of power as
traitors; racism; appealing to the dissatisfied middle class;
radical nationalism; creating the image of enemies; propa-
gating war as a way of life; disdain for the weak; propagat-
ing heroism and heroic death in defence of fascism; macho-
ism, cultivating contempt for women and intolerance and
condemnation of non-traditional sexual habits; selective
populism; restricting complex critical reasoning through
newspeak — a reduced vocabulary and elementary syntax.

Development of ruscism as a variant of fascism
By tracing the development of the Russian state from the late
20" century to the present day, one can observe how, due to
ideologues of Russian nationalism like Alexander Prokhanov
or Alexander Dugin, foundational components of fascism
were adopted and deliberately integrated into Russia’s state
and social structure under the concept of Russian world.
Starting with the cult of traditions in Russia, the persecution
of dissenting opinions, the superiority of Russians and all
things Russian, the cultivation of the idea of a hostile West,
the glorification of Soviet crimes and the imperial past, and
culminating in the formation of a cult of the leader embod-
ied in Putin. All of the above is accompanied by radical rac-
ism, which after a full-scale invasion of Ukraine turned into
a blatant genocide of Ukrainians.

Consequently, all the criteria of fascism have received
priority in their development in Russia, are implemented in
state policy, and are actively popularised by ruscist propa-
ganda. Thus, a single concept of ruscism was developed.

In the 21 century, fascism, modernised in Russia under
the guise of the Russian world, is opposed to the classical
Western liberal-democratic regime (Rudyi et al, 2021). It
is proposed as an alternative to the “imperfect” democratic
state-legal regime.

Timothy Snyder, a professor at Yale University and a
recognised authority on the history of Eastern Europe, was
one of the first to draw attention to this. In an article for
the New York Times (Snyder, 2022b), he noted that today’s
Russia meets most of the criteria used by researchers to de-
fine fascism. In Russia, the cult of a single leader — Vladimir
Putin - has been developed. The cult of the dead around the
Second World War has also been developed. The myth of
the glorious imperial past that needs to be restored through
a deadly war against Ukraine is propagated. Official use of
symbols Z and V, rallies, the prevalence of manipulative
propaganda, interpreting and promoting war as a purifying
act of violence are observed. The war against Ukraine is not
only seen as a return to traditional fascist battlegrounds but
also a return to traditional fascist language and practices.
T. Snyder (2022b) proposed the term ruscism to identify
Russian fascism, suggesting to use ruscism in English, which
does not change its meaning.

Russian fascists, in establishing ruscism, have given it
a national hue by incorporating the so-called “bonding” of
the Russian world. In the classical scheme of the Minister of
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National Education of the Russian Empire, Sergei Uvarov,
autocracy, Orthodoxy, and nationality are the foundations
of the Russian world (Hula, 2016). Modern-day ruscists have
slightly modified their ideology by adding Russian language
and culture to Orthodoxy, presenting autocracy (i.e., dicta-
torship) as shared historical memory and shared views on
social development (Melnyk, 2015). This bonding of the
Russian world allowed the ruscists to rewrite their own his-
tory, in which, for example, the Second World War is absent,
or one of the largest European nations — the Ukrainian na-
tion — is denied, while the crimes of the communist Soviet
totalitarian regime are portrayed as heroic deeds, etc. Thus,
the glorification of the criminal imperial past, described in
the “correct” ruscist history, sanctified by Russian Ortho-
doxy, makes Russian culture and language instruments that
are sacred and superior to other languages and cultures.

The main goal of the Russian world is to unite all “Rus-
sians” into one large state, which is an exact copy of the con-
cept preached by A. Hitler and A. Rosenberg in the 1920s-30s
regarding the unification of the disconnected German na-
tion. The “Russians” include three categories of the world’s
population: ethnic Russians, regardless of where they reside;
Russian-speaking population, regardless of nationality; com-
patriots who have ever lived in the territory of the Russian
Empire, the USSR, and other state entities, including their
descendants. Therefore, the ideology of the Russian world
essentially projects the idea that conscious Ukrainians are
natural enemies of the “Russians” (Horbulin, 2017).

The ruscists, without any conscience, despite their pseu-
do-fight against fascism, use classic Russian fascist ideolo-
gists like Ivan Ilyin (whom Putin often cites in his speech-
es). According to Ilyin’s views, the Russian nation, which is
called for a constant war against spiritual threats, becomes
a divine being (Snyder, 2018). Based on this statement,
Russians (it is unclear who specifically belongs to them:
“Russians” themselves or all ethnic groups and nationalities
residing in Russia) are God’s chosen people, and thus, any
of their actions are justified and sanctified by divine provi-
dence. It is not surprising why the ministers of the Russian
Orthodox Church bless the servicemen of the Russian army
for an aggressive war against Ukraine. The government
at the legislative level not only decriminalises war crimes
committed by its servicemen in Ukraine (Russians will not
be punished..., 2022) but also confers the honorary title
“guards” on the 64th Brigade, which occupied Bucha in Kyiv
Oblast in March 2022 and was involved in war crimes (Putin
gave an honorary title..., 2022). As human rights activist O.
Matviychuk noted, Russia uses war crimes as a method of
waging war (Russia uses war crimes..., 2022). This is one
of the most disgusting forms of ruscism in action, when the
top political leadership of Russia encourages and supports
crimes that have all the signs of genocide.

Another characteristic feature of ruscism is branding
their opponents as fascists or Nazis without any reason.
Calling others fascists while being a fascist is Putin’s main
practice. J. Stanley, an American philosopher, calls this “un-
dermining propaganda”, and T. Snyder — “schizofascism”
(Snyder, 2022b). In their racist policy, ruscists have sur-
passed even the Nazis, who divided races into “creators”,
“carriers”, and “parasites” but acknowledged their existence.
Ruscists, in the person of their “Fiihrer” Putin, have denied
the very existence of Ukrainians (there are only “Little Rus-
sians”), and they interpret the Ukrainian state as artificially
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created and, accordingly, one that has no right to exist (Pu-
tin, 2021). Anyone who disagrees with this position is la-
belled as a nationalist, fascist, or Nazi, and they must be
destroyed or reeducated. This was set as the main goal of
the so-called special military operation, which was, in fact,
a full-scale aggressive war against Ukraine with elements of
genocide against the Ukrainian nation.

In his paper, Professor V. Makarchuk (2022) highlighted
the specific features of Russian fascism, such as multi-na-
tionalism and multi-religiosity, pseudo-multi-party system,
ultra-chauvinism, the corrupt-mafia structure of the state,
and dishonest and deceptive rhetoric of its leaders. It is hard
to disagree with the arguments presented in the paper, as it
is evident that the ideologists and creators of ruscism, given
its apparent primitiveness, tried to fill the gaps with lies,
propaganda, and total fear. These components can explain
the multi-national and multi-religious nature of ruscism, as
finding other arguments to justify the desire of over 200 na-
tions and nationalities residing in present-day Russia, who
practice not only aggressive Russian Orthodoxy but also
peaceful 21% century religions such as Islam, Buddhism,
Protestantism, Catholicism, etc., to fight for the Russian
world is impossible (Rudyi, 2023).

The historical origins of ruscism as a cohesive phenome-
non and its individual elements remain open questions. The
term ruscism was first used in the paper “Ordinary ruscism”
in 1990 as a critical response by M. Andreev to the milita-
ristic views of Karim Rash. Historian A. Shubin (2006) even
compared the “warlike conservatism of Rash” with Nazism.
However, the term did not gain widespread use, probably
due to the Yeltsin-era Russia’s attempts to build something
resembling democracy.

Modern understanding of ruscism began to take shape
after the Russian-Georgian War in 2008 and the start of the
Russian-Ukrainian War in 2014. Yet it can be hypothesised
that the development of individual elements of ruscism oc-
curred long before these events.

Despite Italian fascism being fully formed in the 1920s,
certain elements of this harmful ideology were embedded in
Russia as early as the 15"-16™ centuries when Moscow start-
ed positioning itself as both the New Jerusalem and the New
Rome, known as the Third Rome. The Roman Church was
destroyed by heresy, while the Church of the Second Rome,
which inherited the imperial and spiritual power after the
fall of the First Rome, was captured by Muslims (Plokhy,
2017). According to the authors’ intentions, the concept of
“Moscow — the Third Rome” bestowed sanctity and great-
ness upon the Muscovite, and from 1721 onwards, the Rus-
sian state, as it preserved the only “correct” religion within
this state. The Moscow monarchs received unlimited power
within the country and the ability to conduct an aggressive
foreign policy to expand the Empire. Due to autocracy and
Orthodoxy, the Muscovite state was transformed from a
principality into a kingdom and, from the 18% century, into
the Russian Empire, greatly expanding its territories through
aggressive wars and the subjugation of nations.

In the 20® century, after transforming the Russian Em-
pire into the Soviet Union (under the guise of the USSR),
an important component of modern ruscism was formed —
the secret service, which, under various names like Che-
ka (All-Russian Extraordinary Commission for Combating
Counter-Revolution and Sabotage), GPU (State Political
Directorate), NKVD (People’s Commissariat for Internal
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Affairs), MGB (Ministry of State Security), and KGB (Com-
mittee for State Security), ensured the dictatorship of the
Communist Party within the country and implemented the
policy of external expansion of the communist ideology
worldwide.

The Orthodox religion (it was first banned and then
made an instrument of state policy) was replaced by the ide-
ology of the so-called dictatorship of the proletariat, which,
according to the Bolsheviks, gave legitimacy to their power.
Neither the proletariat nor the peasantry ever had real pow-
er in the USSR; it was completely concentrated in the hands
of the Communist Party and the secret services. Until 1991,
these two organizations, under the guise of the utopian idea
of building communism, pursued aggressive foreign and do-
mestic policies, resulting in the deaths of millions of people,
total terror, and one of the most horrific crimes of the 20%
century - the Holodomor. These crimes did not receive a
proper international legal assessment, and the trial of the
Communist Party and the KGB did not take place. Moreover,
representatives of the Soviet secret services not only avoided
accountability but also preserved their criminal organisation
under the name of the FSB (Federal Security Service of the
Russian Federation).

Despite attempts to democratise Russia, starting from
1991, the descendants of the Soviet secret services began
a process of seizing power, culminating in the election of
Putin as the president of Russia on May 7, 2000. From this
date onwards, Russia effectively started developing a fascist
dictatorship of the Italian type, where a junta composed of
officers from the secret services took control of top state,
political, administrative, economic, and business positions
(Felshtynskyi & Popov, 2022). By destroying the Russian
opposition, independent media, and establishing a powerful
propaganda machine, ideal conditions were created for the
development of ruscism. In just 100 years, Russians man-
aged to surpass Italian fascists, supplementing their ideology
with elements of the Russian world and Russian imperial
chauvinism, accompanied by aggressive wars, militarisation,
repression, torture, and another attempt to commit genocide
against the Ukrainian people.

Thus, it can be concluded that modern ruscism combines
various elements developed during the formation of the Mos-
cow-Russian state. The fact of the creation of the ideology of
ruscism in Russia in the 21 century and its introduction as
a form of state-legal regime is also obvious and undeniable.

An important problem is the inconsistent use of the term
ruscism, often replaced by other definitions, which can lead
to confusion in the identification of the Russian criminal re-
gime. Yu. Felshtynskyi and M. Stanchev (2022) note that
as of 2022, a completely fascist state and a fascist ideology
called the Russian world have been established in Russia.
The Russian world is an integral part of ruscism but in its
essence a narrower phenomenon. Ukrainian legislators, in
the Law of Ukraine “On the Prohibition of Propaganda of
the Russian Nazi Totalitarian Regime, Armed Aggression of
the Russian Federation as a Terrorist State Against Ukraine,
Symbols of the Military Invasion of the Russian Nazi Total-
itarian Regime in Ukraine” (2022) from May 22, 2022, de-
fined the Russian regime as Nazi. Nevertheless, in May 2023,
in the Resolution of the Verkhovna Rada of Ukraine “On
the use of the ideology of ruscism by the political regime

of the Russian Federation, condemnation of the foundations
and practices of ruscism as totalitarian and misanthropic”
(2023), legislators used the term ruscism and, for the first
time on the legislative level, proposed a list of its charac-
teristics and consequences. Therefore, there is a need for
Ukrainian legislators to unify the identification of the Rus-
sian regime, primarily at the national level, as a separate
type of Russian fascism — ruscism, to further lobby for the
creation of an international court for its condemnation and
prohibition. At the international legal level, the term rus-
cism is also used, namely in Paragraph 20 of the Declaration
482 of the NATO Parliamentary Assembly “United and Deci-
sive Support for Ukraine” (2022).

In summary, to achieve a clear identification of ruscism,
it can be defined as a form of non-democratic totalitarian
state and legal regime established in the Russian Federation
in the 21° century based on radical Russian imperial chau-
vinism, fascism, and the practices of the communist regime
of the USSR, manifested in the form of the Russian world,
violations of international law, human rights, and funda-
mental freedoms, militarism, and the execution of aggressive
wars and policies of genocide against the Ukrainian people.

Conclusions

The paper defined the concept of ruscism, explored the his-
torical retrospective of its origin and development, and high-
lighted similarities and differences with classical fascism and
German Nazism. The Ukrainian and international legislation
regarding the use of the term ruscism were analysed, and a uni-
fied approach to its usage in official documents was proposed.

To summarise, it can be stated that ruscism combines
the most inhumane manifestations of fascism, Nazism, and
communism. The glorification of the “Russian” race, geno-
cidal policies in Ukraine, discrimination against neighbour-
ing countries and peoples, including the indigenous peoples
of the Russian Federation sanctified by the Russian Ortho-
dox Church, leaderism, and manipulations of propaganda
are combined with total lies and, as a result, the unleashing
of the largest conventional war on a planetary scale since
World War II. Considering the threats and negative conse-
quences caused by ruscism, humanity needs to draw ade-
quate conclusions, which will be embodied in the condem-
nation and prohibition of ruscism as an ideology and form
of state and legal regime at the international and national
levels. An integral part of the fight against ruscism should be
bringing its creators and leaders to criminal responsibility.

There is an urgent need for in-depth further studies on
ruscism to specify the stages of its creation, provide a clear
international legal evaluation of both the phenomenon and
its consequences, and develop mechanisms to counter and
prohibit ruscism. This will allow understanding the rea-
sons for the emergence of another variety of fascism, which
seemed to have received international condemnation and
should only be perceived as marginal by individuals and or-
ganisations in the 21 century.
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3MOT'y [OCJIiJUTH €BOJIIOLiI0 3apo)kKeHHA Ta (POpMyBaHHsA palin3My, BUOKPEMUTU HOro CIiJIbHI Ta BiIMiHHI O3HaKU 3
KJacuyHUM (Gamu3MOM Ta HMOro pisHOBMAAMU. BH3Ha4yeHO 4iTKi o3Haku QamusMy Ta KOro pizHOBUAIB. J[ociiaxeHO
KOHBepreHIjilo ¢amusMy 3 KOHIENIi€l0 «pPyCCKOro Mipa», POCIHCBKAM iMIEPCHKUM INOBiHI3MOM Ta 3JIOYMHHUMU
IIpaKTUKaMU KOMyHicTH4HOro pexumy Coro3y PansgHcpkux CorjianictTnyHux Pecry6Iiik. YCTaHOBJIEHO, 110 pe3yJIbTaTOM
PALINCTCHKOTO PEXUMY CTaJI0 CTBOPEHHS TOTAJIiTApHOI penpecuBHOI MiliTapuUCTChKOI AepkaBu B Pocii, ska po3p’s3aia
arpecuBHi BiifiHu mportu I'pysii Ta Ykpainu. HarosomeHo Ha IpuUTaMaHHUX PAIlICTCHbKOMY PEXHUMY CHUCTEMAaTUYHUX
MOPYIIEHHAX NPUHIWIIB MiXXKHApOJHOro IpaBa, IpaB Ta OCHOBOIOJIOXHUX CBOOOJ JIIOJUWHM, peasli3alil MOJIiTUKU
reHouyy ykpaiHcpkoro Hapoay. ChopMyIb0BaHO BU3HAYEHHSA MMOHATTA «palli3M» Ta PO3IJIAHYTO icTOpilo popMyBaHHA
K OKpeMUX HOro CKJIaJIOBUX eJIEMEeHTiB, Tak i fAK IfijicHoro spmma. IIpakTH4yHe 3HAYEHHA [OCJiKEHHA IOJIATAE B
yHidikaIii BUKOPHCTaHHA BU3HAYEHHS «PAIlIN3M» K Ha HAYKOBOMY, TaK i 3aKOHO/JaBYOMY PiBHSX 3 METOI0 3aCy/KEHHS i
3a00pOHU pamU3My K 3JIOUUMHHOI, JIIOANHOHEHAaBUCHUIIBKOI ileosiorii Ta GopMu Aep:KaBHO-IIPABOBOTO PEXUMY
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