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Legal Aspects of Regulating the Legal Liability of Public Servants:
Problematic Issues

Liudmyla Yu. Progoniuk®

Mykolayiv National Agrarian University
54008, 9 Georgiy Gongadze Str., Mykolaiv, Ukraine

Abstract. This study investigates topical problematic issues of legislative regulation of the responsibility of public service
employees because such responsibility is multifaceted if compared with the responsibility of an ordinary employee, as far
as it is related to the range of powers assigned to a person to exercise administrative, legal, and managerial influence on
public relations in the state. It is the image of the public service of Ukraine that is based on whether its representatives
perform their official duties, and in case of non-performance or improper performance, state coercion is applied to the
public servant according to the procedure established by law. The regulated procedure of applying a particular type of legal
liability makes up not only the conviction of a public servant, but also an incentive for other persons to properly perform
their official duties and prevent illegal actions. The purpose of this study was to identify and solve problematic aspects of
the responsibility of public service employees. To fulfil this purpose, scientific positions on understanding the concept of
legal responsibility in two aspects, as positive and retrospective responsibility, are considered, and the definition of legal
responsibility of a public servant is given. It was established that if a public servant violates the provisions of the current
legislation of Ukraine, the following types of legal liability will be applied: administrative, criminal, civil, material, and
disciplinary. Using system-structural and system-functional methods, a systematised analysis of the regulatory framework
of each of these types of legal liability was performed; methods of comparison and grouping distinguished the material
and civil liability of public servants in Ukraine and identified groups of relevant principles of public servant responsibility
in administrative law and in compliance with labour discipline according to current regulations. Ways to solve urgent and
problematic legal aspects of the legal responsibility of public service employees were proposed

Keywords: financial responsibility, administrative responsibility, officials, disciplinary responsibility, regulations,

improvements

Introduction

An essential role in creating a positive image of the state is
given to the public service of Ukraine, which represents the
government. This image is based on the observance of official
duties by public servants and the organisation of their success-
ful activities, which create and ensure the national policy of
the country in the national and international arena, protecting
the interests of the state and its citizens, guided by interna-
tional law and national norms and laws. Admittedly, effective
support of the functioning of the public service is a complex
theoretical and applied task in modern legal science, the solu-
tion of which involves complex and systematic approaches.
The institution of public service is one of the key legal
institutions that ensure the implementation of the manage-
ment process in the state, so there is a need for the existence
of clearly defined measures of responsibility of public ser-
vants. Furthermore, it is the established measures of respon-
sibility of public servants that are the important means of
ensuring law and order in the public service. Proper moni-
toring of the effective performance of public servants is very
intricately linked to the perception that every misdemean-
our committed by a public servant in the performance of
their duties should cause an immediate response from the
competent authorities. Traditionally, persons holding posi-
tions in state authorities may be subject to legal liability for

Suggested Citation

committing a dangerous act in the form of abuse of official
position, failure to perform or improper performance of the
tasks assigned to them.

In the context of globalisation and the expansion of
political and economic processes in Ukraine, the growing
level of conflict in civil society, the problems of illegal be-
haviour of public servants are of great interest in the study.
Thus, strengthening the control function for various types of
behaviour of persons acting on behalf of the state in profes-
sional activities and establishing appropriate sanctions are
necessary and urgent issues. Therefore, one of the organisa-
tional and legal ways to ensure the rule of law and discipline
in the public service is the legal responsibility of public ser-
vants: administrative, disciplinary, civil, criminal.

Many scientists have investigated the general issue
of statutory regulation of legal liability of public servants.
M.L. Zubrytskyi, as a result of research on this issue, noted
its most problematic aspect — the legal regulation of dis-
ciplinary responsibility of public servants [1], N. Dolhikh,
through a comparative legal analysis of the institution of re-
sponsibility of public servants of Ukraine and EU member
states, noted the shortcomings of national legislation on the
procedure for bringing to justice [2], L.V. Galushkina, co-au-
thored by researchers, noted certain inconsistencies between
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the norms of the Law of Ukraine “On Public Service” and the
legal norms of other branches of law, focusing on criminal
legislation in the field of combating corruption [3]. O.K. Liu-
bymov identified several special differences in the responsi-
bility of public servants from ordinary employees and noted
responsibility as a factor that encourages the prevention of
culpable behaviour in the future [4]. V.V. Skorikov focused
on the characteristics of the types of legal liability of public
servants, the main defined social responsibility and its struc-
tural elements [5], while A.O. Fominova saw the problem
in the industry affiliation of the institution of disciplinary
responsibility and in the perspective of creating an array of
corresponding norms of legislation on disciplinary responsi-
bility of public servants [6]; the need to improve legislation
on the issue of disciplinary responsibility of public servants
was also noted by O.D. Novak in her monograph [7]. V.I. Di-
dach noted the need to adopt a new Law of Ukraine “On Le-
gal Responsibility of Public Servants”, clearly distinguishing
its types and singling out political responsibility as a sepa-
rate one [8]. A.Yu. Korotkykh identified the main theoreti-
cal and practical issues of bringing public servants to legal
responsibility, formulated the optimal concept of reforming
the legislation of Ukraine on public service in terms of rules
and standards for the occurrence of disciplinary and mate-
rial liability on the example of foreign practices [9]. At the
same time, having a suitable regulatory framework, scientific
and professional research, numerous theoretical discussions
in the legal literature, there are still certain gaps in the in-
stitution of public service regarding the responsibility of its
subjects, and this is what causes the need for its research and
solving problematic issues.

The purpose of this study was to identify and discuss
problematic issues from a legal and scientific standpoint, re-
garding the regulation of the legal responsibility of public
servants, and in the future to try to find ways to resolve
them. To fulfil this purpose, it was necessary to complete
several tasks: firstly, to justify the definition of legal liabil-
ity in ambiguous aspects and to define the responsibility of
public servants; secondly, to characterise the types of legal
liability prescribed by the current legislation for public ser-
vants; thirdly, to analyse the gaps in the current legislation
on public servant liability, and, if possible, to offer solutions
to pressing issues.

Analysis of the Regulatory Framework
for the Legal Liability of Public Servants

The Law of Ukraine No. 889-VIII “On Public Service” of
December 10, 2015, which came into force in May 2016,
is currently in force in Ukraine. An essential innovation of
this regulation is to pay special attention to the issue of le-
gal liability of public servants, namely the type of material
and disciplinary liability. The legislators devoted a separate
section entitled “Disciplinary and Material Liability of Pub-
lic Servants” to regulating the scope of these relations [10].
With this innovation, the legislator once again stressed the
importance and relevance of the issue of responsibility of
public servants for violating their official duties. This is also
noted by the scientist A. Fominova in her study. Without
proper definition and statutory regulation of the types of
legal liability of public servants in case of improper perfor-
mance of their official duties, compliance with discipline
and legality, effective operation of the state administrative
apparatus is impossible. Illegal behaviour, which should be

externally qualified as a misdemeanour (administrative or
disciplinary), is always determined by an increased level of
public harm in relation to the interests of the state, the es-
tablished law and order, and to the constitutional freedoms
of human and citizen [6].

Notably, the last twenty years of development of na-
tional legislation have had a positive effect in the field of
adoption of several regulations that relate to the responsibil-
ity of public servants. Most of them are aimed at practical
application, among which the following should be noted:
the Strategic Plan of the National Agency for Public Service
for 2021-2023 [11], a number of special laws: first and fore-
most, the previously mentioned Law of Ukraine “On Public
Service” [10], next, the Laws of Ukraine “On Service in Local
Self-Government Bodies” [12], the Laws of Ukraine “On the
Prosecutor’s Office” [13] and “On the National Police” [14],
and several sub-legislative acts: Resolution of the Cabinet of
Ministers of Ukraine No. 500 “On Approval of the Regulation
on the National Agency of Ukraine on Civil Service Issues”
dated January 1, 2014 [15] and many others. However, an
equally prominent place in this context is given to the Labour
Code of Ukraine [16], the Criminal Code of Ukraine [17], the
Code of Ukraine on Administrative Offences [18], etc. This is
conditioned upon several circumstances. Firstly, the legal reg-
ulation of the legal responsibility of public servants is special,
i.e.is, it is governed by the norms of special legislation. Sec-
ondly, there are certain nuances about the settlement of this
issue by the current Law of Ukraine “On Public Service” [10].
The law contains norms that establish only two types of lia-
bility: disciplinary and material. But now other types of legal
liability can be applied to them, including criminal, adminis-
trative, etc.

Theoretical Significance
of Legal Liability of Public Servants

Before proceeding to the characteristics of the types of legal
liability that apply to public servants, it is logical to analyse
the ambiguity of understanding the meaning of legal liabil-
ity. To date, there is a discussion about the expediency of
separating its positive aspect. In general, legal science dis-
tinguishes responsibility for the past (negative aspect) and
for the future (positive aspect) [4, p. 22]. Thus, some sci-
entists who are representatives of a negative (retrospective)
approach see a close connection between legal liability and
the committed offence, in other words, it is like a logical
sanction for violating a legal norm [19, p. 43].

In general, having analysed the theoretical aspects of
the legal responsibility of a civil servant, it is a legal duty of a
civil servant to observe and fulfil the official duties assigned
to them in their official activity, or to suffer adverse personal,
material, or organisational consequences as a result of non-
performance or improper performance of official duties, which
manifested themselves in the form of an offence.

Since this refers to representatives of state authorities,
then, admittedly, the responsibility of this category of em-
ployees lies in a conscientious and responsible attitude to-
wards the performance of the assigned official duties, i.e.,
responsibility in its positive meaning. If the obligations are
not performed, responsibility in the negative sense follows —
proper punishment, penalty, in other words, coercion. This
leads to the conclusion that the established obligation to an-
swer for something and to someone evenly combines posi-
tive and retrospective responsibility. In this case, V.I. Didach



correctly noted that these two aspects coincide precisely in
the part where they mean for a person to analyse their be-
haviour, guided by the established legal prescriptions and
expectations addressed to this person, considering their so-
cio-legal status. Therewith, the author assures that the un-
derstanding of the term “to bear responsibility” in different
cases is perceived differently. Sometimes there is an image
of an offence and punishment, and other times — an image of
activity that is not connected in any way with the violation
of the law [8, p. 13].

Consequently, the legal status of a public servant is
determined by a range of professional rights and obligations,
failure to comply with which unquestioningly leads to legal
liability. Having investigated the presented interpretations
of the concept under study, the authors of this paper focus
on the definition presented by M.I. Tymoshenko in co-au-
thorship. Thus, these authors interpret the responsibility of
a public servant as a certain legal obligation to observe and
perform the official duties assigned to them in their official
activity, and in case of non-performance or improper perfor-
mance, consider such actions of an employee as an offence,
and, admittedly, entail adverse consequences of various types,
e.g., personal, material, or organisational [3, p. 90]. Currently,
in the legal field, the following types of legal liability can be
applied for violation of legislation by a public servant: criminal,
administrative, civil, and material.

Administrative and Criminal Liability
of Public Servants

Currently, measures of administrative and criminal liability
are defined by special laws of Ukraine, namely the Law of
Ukraine “On Prevention of Corruption” [20], the Code of
Ukraine on Administrative Offences [18] and the Criminal
Code of Ukraine [17]. The norms that establish criminal
liability of public servants are contained in Section 17 of
the Criminal Code of Ukraine entitled “Crimes in the Sphere
of Official and Professional Activities Related to the Provi-
sion of Public Services” [17]. Criminal activity of a public
servant is considered official forgery (Article 366); intro-
duction of false information upon submitting a declaration
(Article 366-1); official negligence (Article 367) and abuse
of office and official position (Article 364). Criminal liability is
considered abuse of power or official authority by an em-
ployee of a law enforcement agency (Article 365); abuse of
powers in the provision of public services (Article 365-2);
obtaining illegal benefits (Article 368); furthermore, this re-
fers to illegal enrichment (Article 368-2) and abuse of influ-
ence (Article 369-2) [17]”. What unites these types of crimes
is that their object is public relations that ensure the proper
functioning of the state apparatus through the professional
performance of official duties of persons acting on behalf of
the state. The consequences of a socially dangerous act lie in
causing material, and sometimes non-material damage, mainly
to the interests of the state and its citizens. M. Zubrytskyi be-
lieves that according to the object element of the crime, the
listed official crimes should be classified as general official
crimes. As for special official crimes, which are often associ-
ated with the professional activities of officials, their object
is other social relations, as a rule, these are human and civil
rights, property, economic activity [1, p. 287]. For example,
this can refer to the responsibility of a public servant in case
of improper performance of duties to protect the life and
health of people (Article 137), or concealment, distortion of
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information about the environmental state or morbidity of
the population (Article 238) [17]”. At the same time, the only
common criterion for both groups of official crimes is damage,
which is recognised as damage caused to individuals, legal
entities, a state body, or directly to the state.

Notably, the number of crimes based on abuse of au-
thority is considerably higher than those that contain signs
of non-performance or improper performance of powers by
a public servant. Therefore, in Ukrainian science, consider-
ing the legal nature of misdemeanours, it is considered that
non-performance or improper performance of powers main-
ly qualifies as an offence, and belongs to the sphere of reg-
ulation of administrative law norms. As for abuse of office,
such offences are considered with a more dangerous degree
of gravity — as crimes, and therefore fall under the qualifi-
cation of criminal legislation. Therefore, the specific feature
of administrative responsibility is close ties with criminal
responsibility, and an administrative offence with a crime.

Thus, administrative liability is a type of legal liabil-
ity of citizens and officials for the committed administrative
offence (tort). As in the case of criminal liability, a public
servant is brought to administrative responsibility in case of
violation of the norms of administrative legislation. Thus,
Article 9 of the Code of Ukraine on Administrative Offences
makes provision for the occurrence of administrative respon-
sibility for an act that does not hold signs of a crime, a socially
dangerous act [18]. Article 14 of the Code of Ukraine on
Administrative Offences has a norm that defines the specific
features of bringing public servants to administrative respon-
sibility [18]. The disadvantage of the norm is the use of the
term “official” - it is quite unclear who should be considered
an official, their speciality, type of activity, or their powers.
Only one article defines the list of cases in which adminis-
trative liability occurs. A substantial drawback of the Code
of Ukraine on Administrative Offences is the absence of a
separate section devoted specifically to the responsibility of
public servants. The legislator paid special attention to only
one type of violation — corruption (Chapter 13-A “Adminis-
trative offences related to corruption”) [18], but this is not
a significant part of the violations that a public servant can
commit in their work. It can be said that this type of viola-
tion is more the prerogative of criminal liability because the
Ukrainian legislators mainly qualify such actions of a public
servant as a crime. Thus, in general, one may get the wrong
impression that the institution of administrative responsibility
of a civil servant is built exclusively on corrupt activities.

Another type of legal liability of a public servant is
constitutional liability. It makes provision for the approval
by the state and society of positive behaviour of the subject
of constitutional relations, and the state, its bodies, officials
are those subjects that act according to the requirements of
constitutional regulations (positive aspect). Otherwise, the state
will experience a negative reaction to the illegal actions (of-
fences) of these subjects, which are implemented according
to the procedure established by the Constitution and laws
of Ukraine.

Civil and Material Liability of Public Servants

Civil liability is another type of legal liability of public ser-
vants. Traditionally, when analysing the type of legal liability,
one proceeds from two aspects of it. Thus, civil liability is con-
sidered as a negative reaction of the state to a civil violation of
the relevant regulations and entails the deprivation of certain
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civil rights or established obligations of a property nature.
Non-performance of obligations is when the debtor either
does not perform the action at all, or performs it improperly
(with delay, partially, or poorly). Therefore, by analogy with
the theory of law, it is possible to characterise the civil liabil-
ity of a public servant as compensation for losses caused by
illegal actions of an official within the limits of the compe-
tence granted to them in the field of public administration. It
is interesting that the state authority is responsible for mate-
rial damage caused by a public servant if the illegal actions
are related to the professional activities of their official. If
an official causes damage outside the performance of their
official duties, then they will bear material responsibility
independently (personally). But the “principle of recourse”
also applies here, according to which a state authority has
the right to reverse a claim against the guilty person. The
norms of the Constitution of Ukraine (Article 56) make pro-
vision for the right of everyone to compensation for moral
and material damage caused by illegal actions or omissions
by state authorities, local self-government bodies, or their
officials (servants) in the performance of their official duties
at the expense of state or local budgets [21].

Thus, a type of civil liability of a civil servant — mate-
rial liability — was actually separated. Subjects of this type
of liability may be individuals, i.e., persons endowed with
a certain competence from the state or municipal body, ac-
cording to the procedure established by the current legis-
lation. In general, the current Law of Ukraine “On Public
Service” regulates the material liability of a public servant,
and as previously mentioned, it is allocated in a separate
independent section. Thus, Article 81 of the Law of Ukraine
“On Public Service” prescribes that a public servant must
compensate the state for the damage caused as a result of
non-performance or improper performance of their official
duties [10]. The fact of applying material responsibility for
the committed act stays generally recognised in legal prac-
tice, regardless of whether a person is subject to disciplinary,
administrative, or criminal responsibility [9, p. 23].

Disciplinary Responsibility Of Public Servants

The most common type of legal liability of a public servant
is disciplinary liability. It lies in the obligation of a public
servant who has committed a violation of the law to be held
accountable for their illegal behaviour and bear responsi-
bility in the form of disciplinary penalties prescribed by the
current legislation. In the current Law of Ukraine “On Public
Service”, the legislator sets up an exhaustive list of types of
disciplinary sanctions. The most often applied penalties are
remarks and reprimands, more severe, as a rule, are warn-
ings about incomplete official compliance and dismissal from
the position [10]. The same exhaustive list, only in relation
to disciplinary offences of a public servant, is provided by
the legislator in Article 65 of the said Law, which contains
15 points” [10]. In general, the authors of this paper believe
that a clear list of disciplinary offences is a positive work of
the legislators, which allows the highest authority to assess
the composition of the offence and make a legal decision on
the application of a particular type of penalty to a subordi-
nate employee more professionally and objectively.

Special attention is drawn to the disciplinary offence
of a public servant in the field of violation of the rules of ethi-
cal behaviour. According to Clause 13 of the Appendix to Rec-
ommendation No. R (2000) 6 of the Committee of Ministers

of the Council of Europe to the Member States of the Council
of Europe on the status of public servants in Europe, it makes
provision for the need for public service employees to follow
ethical standards [22]. Therefore, such a legislative initiative
rightly reflects the state’s desire to bring the current legisla-
tion closer to European standards. And responsibility takes on
a professional and moral nature [22]. Moreover, compliance
with the norms of ethical behaviour by a representative of the
government can affect the assessment of the results of official
activities, both intermediate and final. Thus, in the case of sys-
tematic receipt (usually two in a row) of disciplinary penalties
based on the results of work, such a public service employee
shall be subject to dismissal under the relevant article of the
current legislation. Furthermore, at the level of disciplinary
penalties, public servants may be subject to disciplinary mea-
sures that have adverse consequences, in addition to the fact
that no incentive measures are applied during this period,
they may also lose the moment of assigning the next rank.

If an exhaustive list of disciplinary offences provided
by the legislator is considered positively, then the absence in
this list of indications of a misdemeanour that is associated
with corruption factors is not a flaw or a gap. The authors
of this study believe that due to the increased interest in
the issue of preventing corruption offences, the diverse inter-
pretation of the discretionary powers of a public servant, as
well as the urgent need to suspend and eliminate corruption
factors, it is desirable to review the list of acts that should be
classified as disciplinary offences. Thus, this is conditioned
upon the need to consider the possibility of providing an
assessment of a disciplinary offence through the lens of es-
tablishing a management decision by a representative of the
state authorities, within the limits of acceptable solutions
by the legislator, which contributed to the emergence of a
corruption factor, provided that these actions do not contain
signs of a crime or administrative offence.

Insufficient attention of the legislator to the issue of
publicity of the process of imposing disciplinary penalties
stays another shortcoming of the legal regulation of disci-
plinary liability of employees. Therefore, this problem deserves
a suitable review because it can be considered in two ways.
On the one hand, this refers to a public servant, a public
person who is endowed with a range of official duties, which
is why there is a need to convey information about their
activities to the population. However, on the other hand,
this is certain internal information, i.e., official, not public
information.

Problematic Issues of Legal Liability
of Public Servants: Solutions

Analysis of scientific literature and regulations showed that
currently there are still problematic issues of disciplinary lia-
bility of public servants: 1) there is no single regulation that
would govern the issue of disciplinary liability of a public
servant; 2) a rather limited range of disciplinary penalties,
which requires its expansion at the expense of material na-
ture (fine, reduction of wages); 3) among disciplinary offences,
the law does not include those that can be directly related
to corruption factors; 4) the list of disciplinary offences is
exhaustive; 5) insufficient publicity of the processes of im-
posing disciplinary penalties.

On the first issue, Ukraine should take advantage of
the practices of more developed countries. N. Dolhikh sug-
gests paying attention to the “specific features of bringing



public servants to disciplinary responsibility” on the example
of the Federal Disciplinary Charter of Germany. It thoroughly
regulates the procedure for bringing a public servant to legal
responsibility for official offences. The procedure for dismissal
from service for misdemeanours is prescribed by the general
law on the legal status of public servants and the Law on fed-
eral public servants [2, p. 104]. Therefore, it is advisable to
adopt a Disciplinary Charter of a Public Servant in the future,
which will regulate pressing issues. Upon developing this reg-
ulation, it is necessary to consider the provisions of Section 8
“Disciplinary and material liability of public servants” of the
current Law of Ukraine “On Public Service” [10] and elimi-
nate gaps in the current legislation on disciplinary liability of
public servants. Furthermore, today disciplinary charters are
quite successful in areas that are somehow related to the pub-
lic service, namely Disciplinary Charter of the Internal Affairs
Bodies of Ukraine No. 3460-1V of February 22, 2006 [23] and
Disciplinary Charter of the Armed Forces of Ukraine No. 551-XIV
of March 24, 1999 [24]. Therefore, by analogy, one can use
the structure of the above-mentioned regulations to develop a
Disciplinary Charter for a Public Servant.

Solving the problematic issue of determining the
amount of fines is admissible by introducing the term “public
servant” into the legislative circulation in the field of admin-
istrative law. Therewith, it is necessary to establish a balance
of a reasonable ratio of the salary of guilty persons to possible
fines for committing administrative offences, i.e., to develop
a mechanism for calculating fines as a type of recovery.

As for criminal liability, it is necessary to supplement
the list of articles making provision for corruption crimes
and place it in Section 17 of the Criminal Code of Ukraine
“Crimes in the sphere of official and professional activities
related to the provision of public services” [17]; include in
the list of corruption crimes the Article 366-1 “Declaration
of false information” of the Criminal Code of Ukraine.

The next problem is the presence of actions, which by
their legal nature do not contain signs of disciplinary miscon-
duct, among the exhaustive list of disciplinary misconduct.
In this case, the authors of this paper propose to exclude the
following grounds from the content of Article 65 of the Law
of Ukraine “On Public Service” and supplement Part 1 of this
Article with the following clause: “16 Other misdemeanours
prescribed by the norms of the current legislation” [10].

The solution of the latter issue is possible by amend-
ing Article 77 of the Law of Ukraine “On Public Service” with
Clause 8 on the publication of information in the media, via
the Internet (on the official website of the relevant service,
department) on bringing a public servant to disciplinary re-
sponsibility [10].

A necessary point of the study is to distinguish between
the concepts of “civil law” and “material responsibility” of
public servants. The authors of this paper have already not-
ed material liability as a type of civil liability, but this should
be emphasised legislatively. Therefore, the authors propose
to amend the title of Section VIII of the Law of Ukraine
“On Public Service”, setting it out in the following wording:
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“Disciplinary, civil, material liability of public servants”.
Therewith, it requires changing the name and Chapter 3 of
this law, it must, apart from material liability, hold informa-
tion on civil law [10]. These changes should take place in
parallel with the coordination of the current labour and civil
legislation. In general, to effectively ensure the functioning
of state bodies, the mechanism for applying a particular type
of legal responsibility to public servants, it is necessary to
take care of an effective and fundamental regulatory frame-
work with coverage of the corresponding branches of law.

Conclusions

Currently, Ukraine is actively implementing measures to
improve the legal regulation of the responsibility of public
servants. Recently, several regulations have been adopted
that directly relate to this issue, and therefore one can con-
fidently say that the procedure of bringing to legal respon-
sibility is gradually becoming more regulated and detailed.
Therefore, summarising the analysis of problematic issues
related to the statutory regulation of the legal liability of
public servants, no global comments or substantial short-
comings were identified. But still, some issues of legal regu-
lation need to be finalised to eliminate gaps. The institution
of disciplinary responsibility of public servants stays some-
what unfinished. These include the specific features of the
manifestation of corruption factors in the practical activities
of public servants and considering public interests within
the framework of the disciplinary procedure. The problem of
publicity of the procedure of reviewing disciplinary proceed-
ings and imposing disciplinary penalties on public servants
requires proper legal, organisational, and scientific support.
It is also necessary to pay attention to the differentiation of
the concepts of civil and material liability of public servants
by introducing amendments to the relevant section of the
current Law of Ukraine “On Public Service”. The Criminal
Code of Ukraine also needs to be supplemented in terms of
qualifying corruption crimes committed by public servants.

At the same time, the elimination of some gaps in the cur-
rent legislation will encourage employees to properly per-
form their official duties, observe professional ethics, strict
labour discipline and timely application of disciplinary and
other penalties to persons who have committed misdemea-
nours. To further improve the institution of bringing public
servants to justice, it is necessary to borrow the practices
of the implemented legislation of European countries, the
consideration of which can become the basis for the devel-
opment and quality assurance of public service in Ukraine.
Therefore, the issue of bringing a public servant to legal re-
sponsibility is critical and relevant in the concept of develop-
ing public service institutions in Ukraine. And the quality of
administrative services provided by state bodies to citizens
and non-residents on a daily basis depends on how effec-
tive the institution of legal responsibility will be in Ukraine.
The prospect of further research is to develop innovative ap-
proaches to solving the issue of bringing a public servant to
legal responsibility.
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MpaBoBi acneKTu peryAroBaHHA IOPUAMUYHOI BiANOBIAAALHOCTI
Aep)XXaBHUX CAY)KO60BLJB: NpobAeMHi nUTaHHA

Aropmuna HOpiiBHa MporoHok

MUWKOAGIBCbKMI HALOHAAbHWIW arpapHuii YHIBEPCUTET
54008, ByA. leopris ToHraase, 9, MukonaiB, YkpaiHa

AHoTanisa. CTaTTa NpucBsYeHa aHaJIi3y mpobJieMaTHUKU iCTOPHKO-IPABOBUX YMOB CTaHOBJIeHH:A LleHTpasbHOI Pagu Ta
i misypHOCTI Y CTaTTi pO3rJIAHYTO aKTyasbHi NMpobJieMHi NMUTaHHA 3aKOHOAABYOTO BPETryJIIOBaHHA BiJIIOBiAasbHOCTI
MpaIiBHUKIB JepxaBHOI ciayx0u, ajxe Taka BigmoBimasibHiCTh — OOCUTH OaraTorpaHHa, SIKI[O MOpPiBHIOBAaTH ii 3
BiAmoBiAasibHiCTIO 3BUYAfHOTO HaliMaHOI'O MpalliBHUKA, MOCTi/JIBKY IOB’sA3aHa 3 KOJIOM IIOBHOBaXeHb, sKi MOKJIaJal0ThCs
Ha ocoly aJ1A 3[ilicHeHHs aMiHiCTpaTHBHO-IIPAaBOBOI'O Ta YIMPAaBJIiHCHKOT'O BILUIMBY Ha CYCIiJIbHI BiIHOCUHU B JiepXaBi.
Came iMifx AepkaBHOI CJIykOM YKpaiHu 6a3yeTbcA Ha TOMY, YU BUKOHYIOTH 11 IIpe[CTaBHUKHU NOCAAOBI 000B’A3KH, a
B pa3i HEBUKOHAHHA YW HEHAJIEXXHOrO IX BUKOHAHHSA JO AEPXaBHOI'O CJIyKOOBL 3aCTOCOBYETHCA AEPXKaBHUU NPUMYC
Yy YiTKO BCTAHOBJIEHOMY 3aKOHOM IOPAJKY. YPeryJjbOBaHUU INPOIeC 3aCTOCYBAaHHA TOTO YU TOrO BUJAY HOPUIUYHOI
BiANOBigasIbHOCTI — He JIMlIIe 3aCy)KeHH:A AePKaBHOTO CITy>XO0BIIs, a I CTUMYJI 115 iHIIKX 0ci6 HajeXXHO BUKOHYBAaTHU CBOL
rocajioBi 060B’sI3KYU Ta He JOIyCcKaTU IPOTUIIPaBHUX Aiil. MeTa NocJlii)keHHs — BUABUTHU Ta BUPIMIMTU IPOGJIeMHi acreKTu
BiANOBiAasIbHOCTI NIpaliBHUKIB JepxkaBHOI CJIyx0u. [[id ii AOCATHEHHA PO3IJIAHYTO HAayKOBi MO3MUIIil MO0 pPO3yMiHHSA
MMOHATTSA IOPUINYHOIL BiANOBiaIbHOCTI B IBOX aCIeKTax, AK MO3UTUBHY Ta PETPOCIEKTHUBHY BiAOBiJaJIbHICTh, Ta HAJJAHO
BU3HAYeHHs IOPUOUYHOI BiANOBiAaJIbHOCTI caMe JiepXaBHOTO CJIyXOO0BIA. BcTaHOBJIEHO, 10, Y pasi AKIO AepXaBHUK
ciry>00Bellb NOPYIIYE [TOJI0XKEHHA YNHHOTO 3aKOHOAABCTBa YKpaiHuy, 40 Hboro 6yAyTh 3aCTOCOBAHI Taki BUAU I0PUANYHOL
BiAmoBigasibHOCTI: aAMiHiCcTpaTUBHA, KPUMiHaJIbHA, IIUBiJIBHO-IIPABOBA, MaTepiajibHa Ta AUCHUIUIIHApHA. 3a JOIOMOTr0I0
CHCTEMHO-CTPYKTYPHOT'O Ta CUCTeMHO-(QYyHKI[iOHaJIbHOIO METO/IiB IPOBEICHO CUCTEeMaTU30BaHUI aHasli3 HOPMaTUBHO-
paBoBoi 6a3u KOXHOrO i3 IIUX BUAIB IOPUANUYHOI BiIIOBiJaJIbHOCTi; METOAAaMM MOPiBHAHHA Ta IPylyBaHHA NPOBeJeHO
pO3MeXyBaHHA MaTepiaJbHOI Ta IIMBiJIbHO-IIPABOBOI BiIIOBiJaIbHOCTI IepKCIy>k0O0BI[iB B YKpaiHi Il BUOKPEeMJIEHO IpyNu
aKTyaJIbHUX 3aca/]l BiITIOBi1aIbHOCTI lepkaBHOIO CJIy’k00BLA B rajiy3i agMiHicTpaTUBHOIO NpaBa T1a y cdepi AOTpUMaHHA
JUCHMIUIIHM @Ipali 3a YMHHUMU HOPMaTHBHO-IPAaBOBUMH aKTaM{. 3alpONOHOBAHO IJIAXU BUpiNIeHHA HarajJbHUX
npo6JieMHUX IPAaBOBUX ACIIEeKTiB IOPUANYHOIL BiNOBigasbHOCTI NpaIiBHUKIB AEPKCITYKOU

Kuio4oBi csioBa: MaTepiajbpHa BiANOBigabHICTh, aIMiHICTPaTHBHA BiANOBiNaJIbHICTD, MOCAOBI 0CcOOU, AMCHUILTIHAPHA
BiANOBiga/bHICTh, HOPMAaTHUBHO-IIPABOBi aKTH, YAOCKOHAJIEHHA
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Abstract. The substantial differentiation of doctrinal definitions of encouraging a civil servant in the absence of statutory
regulation of such a concept complicates the understanding of the meaning and purpose of this legal tool. The research
topic is relevant because the problem of finding such means of influence on subjects authorised to perform the tasks of
the state and local self-government, which would encourage civil servants not only to fulfil their professional duties,
but also to increase the efficiency and effectiveness of their activities, is of great importance for the improvement
and further development of the civil service in Ukraine. The purpose of this study was to investigate the institution of
promotion as an element of the system of legislation on civil service, based on a comprehensive system analysis of legal
phenomena in the context of current legislation and theoretical legal approaches adopted in the countries of the European
Union. Upon authoring this paper, the following methods of scientific cognition were used: dialectical method of legal
knowledge, thanks to which the institution of incentives was considered as a phenomenon of legal reality and its essence
and qualitative changes in its formulation were investigated; the method of logical-semantic and logical-legal analysis
allowed formulating the terminology for incentive legislation, the legal institution of incentives for civil servants; methods
of modelling, analysis and synthesis allowed developing proposals for improving legislation on the legal regulation of
incentives for civil servants. It was proved that the pluralism of the wording of this concept determines the need for
regulatory consolidation of the concept of incentivisation as an element of improving the efficiency of public service.
The study clarified the specific features of the institution of incentives in the system of public service legislation, which
cover incentive legal relations, the implementation of which takes place in the system of public service, the grounds for
applying incentives to civil servants. The authors considered the idea of adopting the Award Code of Ukraine, which
would systematise and streamline many regulations that govern incentives, with the purpose of eliminating obsolete legal
material, discrepancies in incentive norms, ensuring their logic and consistency, introducing new legal rules. The legal
institution of incentives for civil servants is defined as a set of norms of official and administrative legislation that regulate
a group of public service legal relations aimed at directly supporting the activities of public servants and related to the
implementation of proceedings within the apparatus of the state authority in cases of public servants’ incentives. This
paper will be useful not only for employers, but also for the Ukrainian legislator, since the solution of problems related to
the improvement of the institution of encouragement of public servants, stimulation of their effective activity should be
recognised as one of the priority tasks of the state according to the standards of the European Union

Keywords: service law, public servant, legal regulation, incentives in the public service, improving the efficiency of the public
service

Introduction

2
2

The dynamic nature of the organisational structure and
activity of the state administration apparatus, conditioned
upon the European integration vector of Ukraine’s develop-
ment, and the need to strengthen sovereignty determine the
formulation of the issue of supporting a balance of the in-
terests of the state and the public servant. One of the most
effective means of achieving balance is the possibility of ap-
plying incentive measures in the public service system. Un-
derstanding the problems of legal regulation and practical
implementation of the mechanism for encouraging civil ser-
vants is the subject of interest of scientists and practitioners.
The relevance of the subject under study is evidenced by the
dynamics of legislation, namely the introduction of amend-
ments to the current legislation governing the administrative

Suggested Citation

legal institution of incentives for public servants [1-3] and
the development of new drafts of corresponding laws [4; 5],
which determined the search for innovative approaches to
solving the doctrinal and practical tasks of the functioning
of the institution of incentives in the public service system.

The problem of incentives in the public service in
general and the award in particular attracted the attention
of legal scholars, which contributed to studies covering the
generalised characteristics of all incentives [6-8], individual
groups of incentives [9-11], their use in relation to certain types
of public service [12-14]. Furthermore, some studies directly
investigate the awards for public servants [15; 16].

T. Kolomoyets [6], paying attention to the resource
of the individual bonus, determined that its size should be
limited and in no case form the “main body” of the salary of
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a civil servant because the meaning of the bonus as a reward
for “excessive efforts”, for “special contribution”, “for excellent
results” of official activity is lost.

M. Tytarenko [8], investigating the incentives for pub-
lic servants in foreign countries, namely the legislation of
New Zealand, concluded that purely material incentives for
public servants are prescribed by the laws of New Zealand
“by adjusting their remuneration”, as well as bonuses for
“special achievements”. However, it is interesting that all
issues of stimulating public servants are the prerogative of
an independent body — the Public Service Commission. The
scientist, having proposed the author’s definition of “incen-
tives in service law”, formulated a proposal to group them
in a separate section of the Administrative Procedure Code
of Ukraine [4] or the Law of Ukraine “On Administrative
Procedure” [5] (Section “Incentivisation as a Type of Admin-
istrative Procedure”).

Regarding the role and necessity of using incentives,
O. Abramova emphasised that among the legal means con-
tributing to the development of human capital, the impor-
tance of incentive measures is to stimulate the disciplined
behaviour of employees in performing their duties, as well
as the growth of professional skills [17].

K. Mishchenko noted that the motivational policy of
the state in relation to public servants is a significant factor
in improving the efficiency of public administration. One of
the components of this policy is material incentives. Devel-
oped countries of the world have considerably improved the
quality of public administration due to the material support
of their managers. Therewith, Mishchenko adds that the spe-
cific features of motivating the work of public servants are
related to the features of their work and the imperativeness
of the institution of public service. Presently, the motiva-
tion mechanism in public service structures is still based on
administrative and command incentives related to the clear
regulation of the work of civil servants and constitutes a
complex system of socio-economic relations between public
servants and the state and society [18].

According to V. Lovina, an incentive should be inter-
preted as a positive stimulating influence of subjects (an of-
ficial, body, etc.) on the needs, interests, consciousness, will,
behaviour of employees, and, consequently, on the result of
their work. The application of incentives is based on legal
principles, should be prompt, significant, and weighty [19].

H. Koryttsev pointed out that an incentive is a material
or non-material (moral) reward defined by regulations or not
contradicting them for conscientious work of an employee
to further motivate them to support the existing professional
level and to improve it in the future. Therewith, Koryttsev
emphasises that the incentives that stimulate employees, es-
tablished in the organisation within the framework of the la-
bour remuneration system, are legal incentives [20].

However, unfortunately, scientists have not studied
the institution of incentives as an element of the public ser-
vice system in general, which is a prerequisite for authoring
this paper.

The purpose of this study was to find out the essence
and features of the legal institution of incentivising pub-
lic servants based on the study of scientific works in the
field of law and public administration, the analysis of the
current legislation of Ukraine, the analysis of the foreign
practices, and to provide scientifically sound proposals for
its optimisation.

V. A. Bondarenko and A. M. Herasymovych

Promotion of Public Servants

in the Service Law System
The Strategy of Public Administration Reform for 2022-2025
indicates that the administrative legal institution of public
service in the system of administrative legal regulation plays
the role of a “locomotive” to ensure effective public admin-
istration [21]. According to the current legislation, namely
the Constitution of Ukraine [1], the Law of Ukraine “On
Civil Service” [2], the Law of Ukraine “On Service in Local
Self-Government Bodies” [3], as well as corresponding de-
crees of the President of Ukraine, resolutions of the Cabinet
of Ministers of Ukraine, regulations of executive authorities,
regulations of local authorities, public service is carried out
in bodies of all branches of state power. The concept of ser-
vice law should be based on the principle of combining the
interests of the state and public servants, since they are the
main link in the state mechanism. In this regard, the concept
of development of legislation on public service should cover
provisions aimed at creating real opportunities for official
growth for highly motivated initiative employees by devel-
oping and prescribing in the service contract at the stage of
entering the public service an individual trajectory of profes-
sional development.

Considering the institution of incentive as an element
of the system of legislation on public service, its categorical
features indicate internal, external relations, coordination, and
subordination ties. The orderliness of the norms that form
the institution of encouraging public servants is expressed
in internal relations and is conditioned upon the presence
of incentive norms. In the Law of Ukraine “On Civil Ser-
vice” [2], the provisions on official incentives and awards are
prescribed in the Section VI “Remuneration, incentives and
social guarantees”. Proceedings on the application of incen-
tive measures prescribed in Article 53 detail the regulations
of executive authorities issued on the implementation of in-
centives in the public service system.

The unity of public service incentive norms is ensured
by the use of general concepts and terms. The correlation
of the institution of incentives for public servants with var-
ious branches of legislation characterises external relations,
which is a necessary part of the structure. Legal norms gov-
erning the legal status of a public servant can be constitu-
tional, administrative legal, or public service. The various
structural entities included in this institution of legislation
represent its links. They can be links of coordination, which
are manifested in the unification of concepts, categories, and
regulatory material of related branches of legislation; subor-
dination, expressed by the hierarchy of sources of legislation
and norms on the promotion of public servants.

Issues of improving the legal technique of state and
service legislation, which form an integral part of the pro-
cess of reforming the current model of public service, should
be investigated within the framework of service law. Service
law constitutes a system of legal norms governing public
relations in the sphere of internal organisation of the pub-
lic service, the establishment of the legal status of public
servants, the practical functioning of the public service to
ensure the activities of public servants and employees of
local self-government bodies (hereinafter — public servants),
performing the tasks and functions of public power and state
administration [22, p. 50].

Legal relations formed in connection with the entry,
passage, and dismissal of a citizen from public service are
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also regulated by the norms of other branches of law - con-
stitutional, administrative, and labour. The degree of inde-
pendence is determined by the frequency of practical appli-
cation of the norms of industry affiliation to the regulation
of the range of legal relations that form the specific features
of the subject of legal regulation. Improving the public ser-
vice and its regulatory framework is the task of reforming
the official legislation, their positive qualitative changes that
meet the requirements of the current legal and political situ-
ation in the country.

The scale and importance of the institution of public
service encourage thinking about the need to create and sup-
port a balance between biased public attitudes, restrictions,
prohibitions, and the system of motivation of employees to
improve the effectiveness of professional activities. Such ideas
are relevant in the light of the development of legislation
on public service because the constant change and improve-
ment of official legislation is conditioned upon the dynamic
nature of the state’s management activities.

The Constitutional Court of Ukraine notes that the pro-
fessional official activity of citizens in public service positions
is carried out in the public interest and is associated with the
exercise of special, public-legal functions by public servants,
which determines a special professional status [23]. This legal
provision covers the rights and obligations of employees, as
well as restrictions and prohibitions related to public service,
the existence of which is compensated by guarantees and
benefits. The specifics of public service of this type are de-
termined by the right of the legislator in the implementation
of legal regulation of relations in the field of public service,
based on the tasks, principles of organisation and function-
ing, the need to support a high level, to provide special rules
for entering the service, passing it, special grounds for termi-
nation of official relations and dismissal. A distinctive feature
of the method of legal influence of service law is the advan-
tage of realising public interest.

The share of private interest in official legal relations
is small. The public service makes provision for the priority
of the interests of the state and functions to solve the prob-
lems of ensuring public welfare, exercising public interests
based on the principles and provisions established in the
Constitution of Ukraine [1] and in the relevant legislation on
public service [2; 3]. Therefore, individual legal institutions
that form part of the branch of service law require more de-
tailed statutory regulation.

O. Evsyukova and T. Mykhailova note that the public
service at the present stage of development of society appears
as a complex institutional complex, in modernisation of which
it is necessary to actively use network organisational struc-
tures, cooperate with civil society through its institutions,
comprehensively support the dialogue of state authorities with
the population and involve in management decisions, using
multi-level coordination of problematic issues with public or-
ganisations, political parties, intellectual elites [24].

The legal institution of promotion gradually acts as
an effective incentive for positive changes in the individual,
society, and the state. The study “Civil service system at the
European level” points to the creation of an incentive system
in the countries of the European Union [25]. Notably, when
incentives are used in activities and there is no strict control,
a person is given freedom to show initiative and creative ac-
tivity. Positive motivation as the driving force of the desired
behaviour is external orders and interest of the subject.

According to M. Tytarenko, the official legislation in
terms of incentives, namely its urgent aspect, is generalised,
fragmented, and makes provision for wide opportunities for
subjective discretion by the subject of incentives [26]. The
authors of this paper believe that incentive, as opposed to
punishment, is more effective. However, considering the is-
sue of improving the efficiency of the public service, specif-
ically from the standpoint of improving competitiveness as
the latest criterion in the framework of public administration
reform, the legislator has established dozens of restrictions
and prohibitions for public servants, created many ways to
overcome and prevent corruption in the public service, ad-
opted several regulations establishing procedures for pro-
fessional behaviour of officials and procedures for reducing
professional risks during public service.

The public service has unique features — being under
scrutiny of Ukrainian society and, in this regard, a very no-
ticeable vulnerability of employees to criticism, rare cases
of their public praise rather than condemnation. Criticism
of professional public service should have reasonable lim-
its because it is necessary to criticise actions performed by
employees and officials in violation of the law, unnecessary
practical decisions, bureaucracy, and the lack of considerable
and expected results of managerial work.

Attention to such aspects of the functioning of the
mechanism of the public service of Ukraine determines the
need to develop provisions on the statutory regulation of offi-
cial legal relations. As for the public service system, attention
should be paid to the type of public service legal relations,
the purpose of which is to directly support the activities of
public servants. In a set of measures to improve the efficiency of
the public service, the institution of incentives is an essential
tool for stimulating development.

Professional activity, especially in the field of public
service, places high demands on existing entities. Therefore,
providing complex functions of managerial and other social
activities requires a special incentive mechanism. The study
“Pay-for-performance in the public service of the EU” pays
great attention to promotion as the main incentive for effec-
tive performance [27]. The authors of this study focus on the
specific features of the method used within the framework
of proceedings on cases of incentivising civil servants. Con-
sidering incentives as a type of official legal relations, they
are formed during the practical implementation of public
service, in the sphere of official activities; they are aimed at
ensuring the activities of civil servants.

Improving the Efficiency of Public Servants’
Activities in The Context of Improving
the Legal Regulation of Incentives

In theory and legislation, there is no single concept of the
legal category “incentive”. Thus, the implementation of in-
centive legal relations is based on interest, which is mani-
fested in the employee’s will directed towards improving the
efficiency of their activities. The content of interest, which
forms the basis of the concept “encouraging a public ser-
vant”, characterises the combination of private and public
foundations with the predominance of the latter, which is
dictated by the purpose and objectives of the public service.

According to C. Bason and R. Austin, the emergence of
human-centred models of public administration that offer new
opportunities for creative influence is a constructive counter-
weight to more bureaucratic and analytical traditions [28]. In



the fields of science, where the imperative method of influence
previously prevailed, the role of dispositive regulation can
now be observed. V. Voorn, in his study “Professional man-
agers, public values? The delicate balance between corporati-
zation and stewardship to society”, notes that the strengthen-
ing of the influence of contractual principles on the practice of
public administration, the growing need to apply measures of
stimulating influence to public servants, which indirectly con-
tribute to increasing the effectiveness of professional activity,
are objective factors dictating the necessity and timeliness of
the changes mentioned above [29].

Considering the specific features of the method of
legal regulation of civil service relations, the general rule
of dispositivity is transformed into a limited dispositivity.
This feature is related to the property of centralisation in the
method of legal regulation of official relations. It is neces-
sary to increase the social significance of incentive norms by
strengthening legal guarantees. In this regard, it is necessary
to develop, within the framework of administrative and ser-
vice-legal studies, the provisions on guarantees of incentives
in the field of public service, legislatively consolidated at the
state level. In the administrative-theoretical sense, in fact,
after its legal assessment, the legal basis for applying incen-
tives in a certain form is merit.

The study of achievement as an official-legal category
should serve as the basis of consideration and detailed clari-
fication of the properties of its individual models. Such steps
will contribute to the creation and strengthening of guar-
antees for the exercise of the employee’s subjective right to
incentives, which is no less important for curbing the man-
ager’s almost unlimited discretion when applying incentives
in the public service. The manifestation of the dispositive
method of legal regulation of official relations in the appli-
cation of incentive measures to public servants is manifested
in the implementation of actions and decision-making at the
initiative of the head of the public service, based on a sub-
jective analysis of the merits and identity of the subordinate
subject. Achieving elevated performance indicators of the
public service is possible with a combination of activity and
deterrence in the public service sphere, supplemented by in-
tensive legal regulation and a high degree of social activity
of employees.

Professional performance is more likely to meet the
requirements of efficiency and effectiveness in regulating be-
haviour, when, if necessary, the activity can be activated by
external incentives or, in some cases, restrained. Analysing
incentives in the field of public service, it is necessary to
determine its position in the structure of official legislation.
According to O. Stets, the structure should be determined
according to the types of public service: legislation on ad-
ministrative service; legislation on specialised service; leg-
islation on militarised service. In this context, it is a set of
laws, sub-legislative acts, international regulations govern-
ing public relations related to the functioning of the public
service [30, p. 416].

The set of legal norms regulating the application of
incentives in the civil service system, for full and compre-
hensive research as a legal category, should have the status
of a complex legal institution of civil service legislation. At
the same time, among the risks of public service reforms,
there is a risk of blocking the functioning of the state; the
risk of weakening the positions of other public authorities;
inclusion in the text of the constitution of principles and
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legal constructions that are not inherent in the state [31,
p. 54]. In this context, S. Solotkyi, deputy head of the Legal
Department of the Secretariat of the Constitutional Court of
Ukraine, aptly pointed out the excessive burdensome nature
of the Law of Ukraine “On Civil Service” [2], the lack of dif-
ferentiated approaches to the settlement of an entire range
of legal relations [32, p. 131].

In every legal branch (constitutional, administrative,
labour, criminal, civil law), incentive norms play an essential
role in regulating public relations, but the key impact is man-
ifested in achieving the tasks and goals of the functioning
of the executive branch. The authors of this paper are con-
vinced that the intersectoral nature of the legal institution
of incentives indicates the need to grant a set of incentive
norms a separate status in the legislative system. Similarly,
the current state of the institution of public service incen-
tives can be described, where the leading role of regulating
the procedure, grounds, implementation in general and in-
dividual procedures belongs to departmental legal acts and
orders (commands) issued according to them.

The authors of this study propose to adopt the Award
Code of Ukraine, designed to systematise, and streamline nu-
merous regulations governing incentives, to eliminate obso-
lete legal material, discrepancies in incentive norms, ensur-
ing their logic and consistency, introducing new legal rules.
I. Kovbas notes the idea of codifying the corresponding ar-
ray of legislation, which is expressed in the adoption of the
above-mentioned code, for a combination of material and
procedural norms regulating incentives [33, p. 7]. Further-
more, the scientist argues for the need to implement such
an idea by the fact that the establishment of award (incen-
tive) law and the improvement of the corresponding body
of legislation will allow the incentive to become an effective
means of preventing corruption, as it will prevent abuses
associated with obtaining benefits and privileges through
unjustified receiving and giving.

It is impossible to define incentives as a sub-branch
of any branch of law, since a specific set of incentive norms
that hold a material and procedural component applies to a
particular type of legal relationship (e.g., administrative,
criminal). Within each branch of law that includes the legal
institution of promotion, the relevant procedures will be
different in terms of legislation and application practices.
Incentive norms should be considered as a complex (inter-
sectoral) legal institution, since it combines similar norms
related to different branches of law. The complex interrelation
of public relations objectively determines the presence of such
normative entities in the legal system.

From the perspective of the system-legal approach,
incentives must be considered as a complex legal institution
that governs social relations related to the presentation for
encouragement of persons who committed an eligible act,
which covers the issue of the application of diverse types
of incentives and the determining status of the encouraged.
Incentive legislation constitutes a set of regulations that dif-
fer in legal force, which contain norms of a material and
procedural nature that reveal the subject of incentive law.
The institution of incentivising civil servants is a set of legal
norms (of constitutional and administrative law) governing
the grounds and procedure for applying incentive measures
to civil servants, which is based on the incentive method
of legal regulation, certain legal relations, coordination, and
subordination links.
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Conclusions

Promotion of public servants is one of the key institutions
in the structure of the public service, along with the insti-
tutions of certification, contract, and disciplinary responsi-
bility of public servants. The complex nature of the insti-
tution of incentives in the general legal sense necessitates
the determination of specific characteristics for each branch
of legislation where it exists. Features of the institution of
incentives in the system of state and service legislation are
as follows:

— incentive legal relations implemented in the public ser-
vice system are public service relations aimed at the direct
support of the employee’s activities;

— the grounds for applying incentives to a public servant
are legal facts: actionsx — achievements embodied in proper
models of behaviour: impeccable and effective public ser-
vice, special distinctions in public service; events — the onset
of certain periods of time with which the legislator connects
the emergence of public service incentive legal relations.

The legal institution of incentivising civil servants
constitutes a set of norms of official and administrative leg-
islation governing a group of state service legal relations
aimed at directly securing the activities of civil servants and
related to the implementation of proceedings on cases of en-
couragement of civil servants within the apparatus of a state
authority.
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IHCTUTYT 3a0X0UEHHA — eA€MEHT CUCTEMMU 3aKOHOAABCTBA
nNpo Aep>XaBHY CAYXXOyY

BikTopia AHaToAiiBHa BoHAapeHKo, AHApit MuxannoBuu FepacumoBuy

N\bBIBCbKUWI AEPXABHWI YHIBEPCUTET BHYTPILLHIX clpaB
79007, ByA. Topopoubka, 26, M. AbBiB, YKpaiHa

AnoTtanis. IctotHa gudepeHLianis JOKTPUHAJIBPHUX BU3HAUYEHb 3a0XOYEHHs JEPKaBHOTO CJIYXKOOBISA 3a BiJICYTHOCTI
HOPMAaTHBHO-NIPABOBOI perjiaMeHTallil TaKoro MOHATTA POOUTDH CKJIAAHUM 3’ACyBaHHA CEHCy Ta IPHU3HA4YeHH: I[bOTO
I0pUANYHOro 3acoly. JlociiixXyBaHa TeMa € aKTyaJibHOIo, 60 mpobjeMa NOIyKy TakuxX 3aco0iB BIJIMBY Ha Cy0’€KTiB,
YIOBHOBa)XXEHNX Ha BUKOHAHHSA 3aBJIaHb JepXXaBU Ta MiCLIeBOTO CaMOBPAYBaHHS, AKi O CIIOHYKaIM JIepKaBHUX CJTyKOOBLiB
He JIMIlle 4O BUKOHAHHS CBOiX mpodeciiiHuii 060B’A3KiB, a ¥ 0 miABUIIeHHS e(eKTUBHOCTI Ta Pe3yJIbTATUBHOCTI CBOEL
MisJIBHOCTi, Ma€ BeJIMKe 3HAYeHHs I BAOCKOHAJIEHHA Ta MOAAJIBIIOTO PO3BUTKY JepXXaBHOI ciTyx6u B Ykpaini. Metoio
CTaTTi € AOCJIiXKeHHA iHCTUTYTy 3a0XO4YeHH: fK eJIeMeHTY CHUCTeMH 3aKOHOAABCTBA IPO JAepXaBHy CJIyxOy Ha mifcTasi
KOMILJIEKCHOT'O CICTEMHOT'0 aHaJIi3y MPaBOBUX SBHIL], Y KOHTEKCTi YMHHOT'O 3aKOHOAABCTBA T TEOPETHUKO-IIPABOBHUX MiAXO/IiB,
NPUMHATHX Y KpaiHax €Bpornelicbkoro Coro3y. Ili yac miaroToBky i€l crarTi OyM BUKOPHCTaHI TaKi MeTOOU HayKOBOT'O
Mi3HAHHA: JiaJIeKTUYHNI METO [IPABOBOTO Mi3HAHHA, 3aBAAKU AKOMY iHCTUTYT 3a0X04YEeHH: PO3IJIAHYTO fAK ABUIIE IPAaBOBOI
AificHOCTi Ta JOC/IiaXeHO MOro CyTHICTh, AKiCHI 3MiHM Y H10T0 (DOPMYJIIOBAHHI; METOJ JIOTiKO-CEMAaHTHUYHOTO Ta JIOTiKO-
IOPUOUYHOrO aHaJIi3y 03BOJIMIIN cHOPMYJIIOBATU MOHATIHHUI anapaT MO0 3a0X04yBaJIbHOTO 3aKOHOAABCTBA, [IPAaBOBOI'O
iHCTUTYTY 3a0XOUYeHHs JepKaBHUX CJIy’KOOBI[iB; METOAN MOJIeJIIOBAHHSA, aHaJIi3y Ta CUHTEe3y — [JI PO3POOKU IIPOIIO3UIIil
100 BAOCKOHAJIEHH:A 3aKOHOAABCTBA 3 [MMTaHb IIPAaBOBO1 peryiaMeHTallii 3a0X04eHb JePXKaBHUX CITyXKOOBIiB. BcTaHOBIIEHO,
[0 IUTIopasIisM (POpMyJIIOBaHb L[BOTO MOHATTA 3YMOBJIIOE HEOOXiAHICTh HOPMATHUBHOI'O 3aKpiIlJIeHHA MOHATTA 3a0X0YeHHA
SIK eJIEeMeHTy HifBUIeHHA e(eKTHBHOCTI JepXaBHOI CJIyx0u. 3’sCOBaHO OCOOJIMBOCTI iHCTUTYTY 3a0XOYeHHA Yy cucreMi
JIepXaBHO-CJIy>k00BOrO 3aKOHO/IABCTBA, 0 OXOIUIIIOTH 3a0X0UyBaJIbHI IIPAaBOBiAHOCUHY, peati3allif AKUX BinOyBaeThCs y
cucTeMi JiepkaBHOI CJTy0u, IiicCTaBU 3aCTOCYBaHHA 3a0X0UYEHHs JI0 JIepKaBHOTO CITyXO0BIIA. PO3rJIAHYTO i/1ef0 IpUHHATTSA
HaropoaHoro xoaekcy YkpaiHy, Akuil 6 cucTeMaTH3yBaB Ta BIOPAAKYBaB YMCJIEHHI IPaBOBi akTH, 1[0 perjamMeHTYyITh
3a0X04YeHHs, 3 METOI0 JIiKBiAawLil 3acTapisioro npaBoBOro Marepiajy, MPOTHPiU y 3a0X04YyBaJIbHUX HOpMax, 3a0e3leueHHs
IXHBOI JIOTiYHOCTI Ta Y3rOJKEHOCTi, 3allpOBa IKEHH HOBUX I0PHINYHNX NPaBIJI. BU3HaueHO NpaBOBUI iHCTUTYT 3a0X0UY€HHA
JepXaBHUX CJIy00BLiB K CyKYITHiCTh HOPM CJIy’kK00BOT0 Ta aiMiHiCTPaTUBHOI'O 3aKOHO/IABCTBA, II0 PErJIaMeHTYIOTh TPYIy
JlepXaBHO-CJIy>k00BUX MPABOBiTHOCHH, CIIPSMOBAHUX Ha Oe3rocepeHe 3abe3neueHHsA OiAJIBHOCTI iepKaBHUX CJIyXOOBLiB
i NOB’A3aHMX i3 3/iliCHEHHAM ycepe[VHi anapaTy OpraHy [AepkaBHOI BJIaJX IPOBaJPKeHH: y ClpaBax IIPO 3a0XOYeHH:H
JepXaBHUX cJIy>k00BLiB. CTaTTs Oy/ie KOPUCHOIO He TiJIbKU JJ11 po60TOAABIIiB, a I AJ1A yKpaiHChKOI'0 3aKOHOAABIA, OCKiJIbKY
BUpillleHHA Npo6JjieM, NOB’A3aHNX i3 BAOCKOHAJIEHHAM iHCTUTYTY 3a0XOUeHH: JIepXaBHUX CJIy’KOOBIIiB, CTUMYJIIOBAHHAM
1XHBOI e(PeKTUBHOI AiAJIBHOCTI Ma€ OyTH BU3HAHO OOHMM i3 IpiOpUTEeTHUX 3aBaHb JAepXXaBu BiANOBiAHO O CTaHAAPTiB
€sporneticbkoro Corosy

Kiti04oBi ciioBa: ciyx00Be IIpaBo, JepXKaBHUI CJIy>KOO0Belb, IPABOBE PEryJI0BaHH:A, CTUMYJIIOBAHHSA B IepXKaBHiil cyryx0i,
MiJiBUIeHHA e(eKTUBHOCTI Aep:XaBHOI CIIyXOu
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Abstract. In continuation of the judicial reform that has been taking place in Ukraine since 2014, the issue of introducing
magistrates’ institutions stays relevant. Investigation of the history of the introduction and genesis of magistrates’ courts
after the reform of 1864 in Ukrainian territory allow decisively saying “yes” to the institution of justices of the peace in
Ukraine and improving the time-tested models of magistrate justice. The purpose of this study was to identify and generalise
positive steps and conclusions from the mistakes of the past, including the need to unify the structure of magistrates’ courts,
improve the mechanisms of their effective work and strengthen confidence in the judiciary to implement them in the
modern legislative procedure. To fulfil this purpose, historical, historical-comparative, historical-system, comparative-legal
research methods were used. The paper analysed the prerequisites, creation, and development of peace institutions on
Ukrainian lands after the introduction of the reform of 1864. The structure of the newly formed world institutions and
the category of cases under their jurisdiction were outlined. The features of the formation of the judicial corps of justices
of the peace (features of appointment and dismissal, requirements for candidates, rights, duties, and responsibilities of
justices of the peace) were clarified. Attention is focused on the impact that the world justice system experienced after the
reform of 1864. The expected consequences of the work of peace institutions, positive results and real shortcomings of
their activities were highlighted. The necessity of creating magistrates’ institutions in Ukraine is justified, since they will
contribute to the further introduction of direct democracy, reduce the burden on courts of general jurisdiction, improve
legal awareness of citizens and strengthen the effectiveness of judicial proceedings through the widespread introduction of
the institution of reconciliation (mediation). It was noted that further legislative, administrative-organisational, and modern
electronic support is needed for the issue of jurisdiction of the magistrates’ courts, selection, qualification, application of
management methods, and a clear definition of the responsibility of judges. A partial solution to these issues was proposed.

These results of this study can be used in the development of the Draft Law of Ukraine “On Magistrates’ Courts”

Keywords: magistrates’ courts, historical experience, development strategy, mediation

Introduction

The war in Ukraine has become an obstacle to the continuation
of judicial reform to improve access to justice, develop alter-
native (out-of-court) and pre-trial dispute resolution through
the introduction of the institution of justices of the peace [1].
The positive practices of many European and other countries,
such as Belgium, Italy, Great Britain, USA, Australia, Canada,
India, Israel, Singapore, etc., where the institution of justices
of the peace works effectively is remarkably diverse. It can
be reduced to three models of magistrates’ courts, depending
on the legal system (classical, continental, and mixed) [2].
What is common in all models is that justices of the peace are
elements of the general judicial system [3, p. 16].

The study of the expediency of introducing the insti-
tution of justices of the peace in Ukraine and choosing a pos-
sible model of its functioning received its further official de-
velopment (previous attempts: the concept of the Draft Law
“On Justices of the Peace” [2], the Draft Law “On Justices
of the Peace of Territorial Communities” [4], etc.) in Decem-
ber 2021. The Ministry of Justice prepared and submitted
to the President of Ukraine and the Cabinet of Ministers of

Suggested Citation

Ukraine an analytical document on the results of the study
and relevant proposals on the feasibility of introducing this
institution [5]. The course announced by Ukraine to acceler-
ate the introduction of elements of direct democracy in the
sphere of justice [6], as of today, has not led to a result, the
final decision has not been made. At the same time, public
interest in this issue persists and discussions by scientists,
practitioners, and ordinary citizens continue. In the past,
peace institutions have often been subjected to unfair and
biased criticism that has not recognised their advantages
and important legal and cultural purpose. There are still
criticisms. Some of them lie in the fact that the development
of legislation on justices of the peace should be preceded by
changes in the existing legislation on mediation [7] in eco-
nomic, civil, and criminal cases to avoid further duplication
of norms [2]. At the same time, whatever transformations
await world institutions in the future, it is important to realise
and note their outstanding purpose in the past, both con-
sidering historical justice to them, and given the practical
necessity to correctly orient themselves in the phenomena
of modern public life.
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Given the relevance of unloading local general courts,
increasing the availability of justice for the population,
speeding up the resolution of minor cases and strengthen-
ing confidence in the courts, training personnel to work in
courts of general jurisdiction [8, p. 601, it is informative to
consider the development and functioning of the institu-
tion of justices of the peace through the lens of the judicial
reform of 1864. It is necessary to consider the negative and
positive practices of the past, taking into account the differ-
ences in the social and legal structure of the 1860s-1870s,
which can be partially used at the present stage of develop-
ment of the Ukrainian legal system.

Lawyers and scientists of the late 19" — early 20* cen-
tury made a considerable contribution to the study of the
preparation, organisational implementation, and content of
judicial reform. They considered the mechanism of devel-
opment of the institution of justices of the peace in a nar-
row (staffing, legal mechanisms for acquiring and terminat-
ing powers) and broad sense (which was based on a long
procedure divided into stages, considering the awareness of
the necessary changes, which prompted the development of
legal theories, projects, regulations, their public discussion,
further implementation in the judicial statutes of 1864 and
analysis of the practical application of these norms).

At the same time, the analysis of the American model
of public participation in the administration of justice [9,
p. 891, Bulgarian, Russian [10, p. 113] and Polish [11,
p. 458-461; 12, p. 123] models of magistrates’ courts, does
not allow choosing one of them to achieve one hundred
percent positive effectiveness and requires further improve-
ment, considering discussions about the introduction of the
institution of justices of the peace as an important manifesta-
tion of civil culture, proper selection of world judges and the
regulation of organisational, normative, economic, social,
psychological, and other aspects of their activities. The ques-
tion of the correlation between positive and customary in the
activities of the magistrates’ court also stays problematic [13,
p. 68; 14, p. 1251]. The authors of this study consider it
promising to create a modern hybrid symbiotic model of jus-
tice of the peace, considering the historical experience of its
establishment on Ukrainian lands in the 1860s-1870s.

The purpose of this study was the development of rec-
ommendations on the implementation of positive and avoid-
ing negative aspects that influenced the activities of justices
of the peace through the lens of the judicial reform of 1864
in modern Ukrainian legislation.

Reasons and Prerequisites
for the Judicial Reform Of 1864

The most consistent bourgeois reform in the 1860s-1870s
was generally recognised as the judicial reform of 1864,
which was the beginning of the history of judicial self-gov-
ernment [15, p. 34]. At the time of the reform, Ukraine was
part of the Russian Empire, and it was subject to the norms
of imperial legislation. Magistrates’ court on Ukrainian lands
operated in stages (comprising stages of regulation of public
relations, the emergence of subjective rights and legal obli-
gations, their real implementation [16, p. 5]), contained ru-
dimentary norms and formed numerous deviations from the
general legal order. An example was the further functioning
of the peasant volost court, “which by the very fact of its
existence violated the proclaimed principle of equality of states
before the law” [17, p. 83]. At the same time, it was a consistent

procedure in the context of a complete modification of the
judiciary, since for the overwhelming majority of the popula-
tion, legal equality in court was not available, as well as the
right to protect their honour, dignity, have physical integrity,
the right to privacy, peasants were granted the rights of cit-
izens and the right to a fair trial [18, p. 166-167]. In the
South-Western Region (on Ukrainian lands), judicial reform,
considering the growth of the Polish national and Ukrainian
peasant movements, had specific problems, features, and
dragged on for decades, “coinciding in its active phase with
the advent of the implementation of an alternative course for
counter-reforms” [17, p. 85]. Thus, due to the authorities’ fear
of the likely strengthening of the national liberation move-
ment after the Polish uprising of 1963, on these lands, precinct
and honorary judges were appointed by the minister of jus-
tice on the proposal of the governor for three years, and were
not elected, as established by Judicial statutes. They were not
subject to the principle of immutability, and therefore could
be dismissed at any time without explanation.

The reform was preceded by a high degree of dissat-
isfaction among the layers of the bureaucracy and the in-
telligentsia with the judiciary and the judicial proceedings,
or as put by lawyer A.F. Koni in his work dedicated to the
50™ anniversary of the Judicial Statutes, who condemned the
punitive policy of the tsarist regime, advocated the princi-
ples of independence of judges from the authorities, called
for respect for human dignity in court proceedings, “judicial
arbitrariness” [19, p. 25-26]. I.V. Hesse focused on the prob-
lem of unsatisfactory state of government funding of judicial
institutions, which required adjustment and an element of
independence [20, p. 9]. In this regard, R.S. Wortman con-
cluded on the presence of a conflict between the proclaimed
principles of the rule of law and the judicial system, which
was based on the estate and instance principles, continuous
control by higher courts over lower ones, an unordered per-
sonnel policy in the courts and led to a delay in the consider-
ation of court cases [21, p. 54]. Consequently, the reform was
caused by non-compliance of the norms of the old legislation
with the new conditions [22, p. 16-17]. That is why the pres-
ence of many educated legal officials in the administration,
who objectively assessed the current situation, became a de-
termining factor and led to the reform and the emergence
of a new type of judge - fair, impartial, authoritative [21,
p. 445]. Judicial reform contributed to the development of a
new progressive type of legal perception of ordinary citizens,
was liberal-democratic in nature and opposed the then abso-
lutist nature of the legal system [18, p. 167].

In 1863, drafts of the Code of Judicial Institutions,
the Charter of Criminal Proceedings, the Charter of Civil
Proceedings, and the Charter on Punishments Imposed by
Justices of the Peace were prepared [23] (common name —
Judicial Statutes). These projects were previously consid-
ered in the Second Department of the Emperor’s Office by
the Minister of Justice D.M. Zamyatin, and then there was a
meticulous debate in the State Council [24, p. 76]. The judi-
cial statutes of 1864 were approved on November 20, 1864,
by Alexander II, by which the state authorised a new form
of representation of citizens. To prevent decentralisation and
preserve the balance between civil society and the interests
of the state, along with the institution of crown courts, the
Statutes made provision for the formation of the institution
of magistrates’ courts in cities and counties and legislatively
provided approval to the legal basis of the institution of the



magistrate. These included definitions of legal status, rights,
obligations (organisational and functional, procedural nature,
and as an official), elective competencies and criteria, selection
procedure, and procedural [8, p. 58].

Magistrates’ Courts: Composition,
Requirements for Candidates, Powers of Judges
As for the composition of the magistrates’ institutions, they
comprised two instances: the first — the lower one, which
constituted a one-person court of the district magistrate
(as a rule, each of the several districts of the magistrates in
the county united several volosts), or an honorary magis-
trate, who had the full rights of a justice of the peace, but
did not have a separate precinct; the second — higher one,
which comprised the capital or district congress of district
justices of the peace. The Congress of Judges had the right
to re-examine the case and make its decision as an appel-
late instance. The role of the third judicial instance, which
checked the legality and reasonableness of judgments and
decisions that entered into force, was performed by the Sen-
ate as a cassation instance. Therefore, the judicial corps of
the magistrates’ court comprised district justices of the peace
and honorary justices of the peace [16, p. 4], who could
temporarily perform the duties of a district judge in case of
their absence (on holiday, illness, or dismissal from service).
Proposals were received for the establishment of substitute
positions, and corresponding decisions were made based on

the results of their consideration [25, p. 442-443].

Justice in the magistrate’s court was administered
solely by a professional justice of the peace, with the voluntary
consent of both parties. The justice received remuneration for
their work, which helped increase the objectivity of their de-
cision on the announced comments, reprimands, and imposed
monetary penalties (no more than 300 roubles), assigned ar-
rests (up to 3 months) and imprisonment (up to 1 year).

The Congress of Justices of the Peace rarely annulled
the verdicts of justices of the peace [26, p. 50], which be-
came an expected trend and contributed to the improvement
of compliance with legality, efficiency, and therefore fair-
ness of court decisions. This occurred despite the increase in
the number of appeals, which was explained by the increase
in the share of peasants with little knowledge of the law in
the courts.

In the 1830s, decisions in minor criminal and civil
cases were made by the police, performing a judicial func-
tion, which delayed their final decision for two-thirds of
cases for years [27, p. 499]. After the reform, the specifics
of the jurisdiction of the magistrate’s court with simplified
proceedings included minor criminal cases with a term of
imprisonment of no more than one year and civil claims
that did not exceed 500 roubles. At the same time, the jus-
tice of the peace had no right to resolve disputes concern-
ing personal non-property rights. The magistrate’s court
considered cases on claims concerning obligations; claims
concerning real law; claims not subject to appraisal; patri-
monial and proprietary claims; claims for the restoration
of violated or lost property, claims for the restoration of
“private participation”, as well as those claims that fall un-
der the specifics of cases considered by magistrates. This
helped strengthen the protection of the population from
bureaucracy. Justices of the peace were elected for three
years by volons (county) zemstvo assemblies or city dumas,
with subsequent approval by the Senate. In Right-Bank
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Ukraine, they were appointed by the Minister of Justice
(162 precincts of magistrates’ courts were formed) [28]. A
special legal education was not mandatory for them (com-
mon sense, life experience and honesty were sufficient [29,
p.- 16]), but property, educational, age, residency, criminal
record or being under investigation or guardianship for ex-
travagance, moral, religious, and national criteria were set.
“In terms of gender sampling, only men had the right to be
a judge” [18, p. 167].

“The candidate, or his wife or parents, had to have
a land allotment or other immovable property worth twice
as much as was required from the public district zemstvo
assembly at a price of at least 15,000 roubles in rural areas,
at least 6,000 roubles in capital cities, no less than 3 thou-
sand roubles — in other cities. Furthermore, the candidate
for justice of the peace had to be a local resident, have at
least 25 years of age, a secondary or higher education, or
at least three years of experience in a position where prac-
tical information on the conduct of court cases could be ob-
tained” [30, p. 210; 20, p. 19]. As for justices of the peace
in the Ukrainian provinces, the indicators of judges with
higher education were as follows: Katerinoslav — 61.5%,
Poltava — 63.5%, Kharkiv — 56.8%, Chernihiv — 68.6% [20,
p. 124; 21, p. 441]. At the same time, the implementation
of judicial reform required a proper number of individuals
capable of introducing new judicial principles, and therefore
the Code of Judicial Institutions (Article 34) made provision
for the election of persons who did not meet the above con-
ditions as justices of the peace, which was widely used in
the Ukrainian provinces and contributed to the possibility of
electing highly educated and well-known public figures who
brought personal positive practices to the case of justice of
the peace [21, p. 442; 23, p. 34].

According to the Code [23, p. 246] the duties of jus-
tices of the peace were to administer justice only within the
limits of the peace district or the peace district, to prepare
annual reports according to the established form on the prog-
ress of cases for the previous year. The position of a justice
of the peace was honourable and highly paid, and based on
the results of his service, “a justice could receive permanent
ownership of a land allotment or real estate worth 1,500
roubles (from 3 to 6 thousand in the city)”, which stimulated
a responsible attitude towards the performance of the duties
entrusted to the justice of the peace

The clearly defined grounds for the legal dismissal of
a justice of the peace according to the Statute of the Estab-
lishment of Judicial Institutions of 1864 were as follows: fail-
ure to appear within a month from the day of appointment
to the service without valid reasons; absenteeism during the
year from service caused by a serious illness; removal of pen-
alty or punishment for a crime or concession not related to
service; detention for debts or declaring insolvent according
to the procedure established by law [23, p. 216].

Sentences handed down by a magistrate in the ab-
sence of jurors were considered non-final and could be
appealed in the appeal procedure, this also applied to any
inconsistency in the conduct of the case or the verdict. There-
with, the sentences handed down by the district court with
the obligatory presence of jurors, the trial chamber (with
standing representatives), as well as the trial chamber and
the assembly of justices of the peace as courts of the second
echelon “were considered final and could be appealed only
in the cassation procedure” [25, p. 444-445].
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Impact of the 1864 Reform
on the Institution of a Justice of The Peace

Researcher of the judiciary in Ukraine V.S. Shandra [31,
p- 176] noted the insatiable interest of scientists in the
study of judicial bodies, which also applies to peace institu-
tions, since they arise as a response to the challenge of time,
change, carrying elements of the legal era and continuing
in the next ones. Business documentation that appeared in
the judicial procedure is a source of information about peo-
ple’s real life, everyday life, interests, and aspirations. The
Ukrainian population, despite being part of various states at
that time, enriched the judicial system of the Russian Em-
pire with some elements (e.g., Magistrates’ Courts resembled
arbitration courts in their activities) [31, p. 7]. However,
the non-simultaneity and heterogeneity of implementation,
as well as the lack of a unified practice of magistrates within
Ukrainian territories, had a negative impact on the introduc-
tion of a new judicial system [21, p. 441].

A considerable achievement of the reform was the
protection of justices of the peace from arbitrary replace-
ments and transfers because of the illegal influence of admin-
istrative authorities, as a guarantee of the independence of
judges. If before the judicial reform, the Ministry of Justice
managed the courts, then after the reform, the Magistrate’s
Court became an independent body that could independently
implement the judicial procedure, consider the case, and is-
sue a verdict. An essential element of independence was also
the system of encouragements (rewards and promotions).

The vocation of the institution of magistrates’ courts
was the implementation of the first elements of orderly co-
existence in the field of domestic civil relations — citizens’
awareness of their rights and responsibilities [17, p. 84].
Furthermore, participants in the legal procedure, who be-
fore the reform were objects, became full-fledged subjects
of the procedure and could defend their rights in court both
independently and with the help of a lawyer. In several cases
(e.g., in disputes between peasants), the participants in the
procedure, who previously agreed on the consideration of
the case, had the opportunity to choose for themselves in
which court it would be considered. And often the subjects
of the procedure, having an alternative, voluntarily chose a
judge of the peace to resolve a controversial situation, which
testified to an elevated level of trust in judges. It was noted
that the magistrate’s court places law in such a sphere of so-
cial relations, where there was not even a hint of the concept
of the possibility of the existence of law. Therefore, peace
institutions, despite all legislative cassation discrepancies,
managed to gain great popularity in society and become the
most valuable and productive guide of the humane and en-
lightening ideas of the judicial reform of 1864 [17, p. 81].

At the same time, apart from their rights, the subjects
of the procedure had to follow certain obligations. Thus, ac-
cording to the Statute of Criminal Procedure [23], the non-ap-
pearance of a witness at the appointed time without valid
reasons, depending on the condition of the witness and the
importance of the case, entailed the issuing of a decision by
the magistrate with the appointment of a fine (no more than
25 roubles). If the accuser did not appear, the magistrate
had the right to reject the complaint or impose a fine [23,
p- 127, 139]. The Code of Judicial Institutions, in turn, made
provision for the obligation of all those present during the
hearing of the case to observe the rules of decency, order,
and silence, fulfilling the orders of the magistrate [23, p. 39].

The implemented judicial reform also affected numer-
ous cases of bribery and graft, which resulted in a decrease
in the number of complaints about corruption but did not
eradicate it. Many archival documents refer to corruption
in magistrates, and hence the passing of illegal sentenc-
es and decisions by justices of the peace. The impunity of
judges in case of their violation of the law (applying local
customs or following a direct order of the administrative
authority) was strengthened by the fact that even in the
case of bringing a judge to justice, it was only an adminis-
trative penalty.

Society at that time actively opposed the administra-
tion’s interference in court affairs. As a result, as an exception,
only when the case had a political connotation did the crown
administration interfere in the judicial process.

Abolition of clerical secrecy and formal evidence,
ensuring independence from the executive power, accessi-
bility, equality of participants (comprehensibility), publicity
with the involvement of lawyers and parties, orality, aboli-
tion of the institution of leaving under suspicion, adversarial
nature of the judicial procedure and, most importantly, the
possibility of reconciliation of the parties, also belong to posi-
tive changes in the judicial reform.

The expansion of the list of civil rights of the popu-
lation, the approval and maintenance of the idea of legality,
the possibility of obtaining judicial protection against the
background of the destruction of urban corporations and
peasant communities, the reduction of public control, changes
in the consciousness of the majority of the population contrib-
uted to an increase in the number of detected crimes and
their detection. The term of consideration of cases has been
reduced by a total of half. The staffing of magistrates’ courts
with highly qualified personnel and the application of a
number of other organisational changes led to an increase
in such an indicator of the effectiveness of the judiciary as
the fairness of court verdicts, which is based on the ratio of
the number of appeals in cassation and appellate instances
to the number of rejected ones. The further increase in the
number of appeals is explained by the increase in the share
of peasants in the total number of defendants, who are not
yet accustomed to the requirements of the law and rely on
customary law in their judgments [26, p. 50].

An inherent feature of the implementation of the re-
form was that it was later closely intertwined with the count-
er-reform of 1883-1885, which threw the democratic princi-
ple of elective judges on the sidelines of history [31, p. 131].

In 1889, the magistrates’ courts were abolished (ex-
cept for Odesa and Kharkiv). Their cases were handed over
to city judges, the county member of the district court,
and zemstvo chiefs, who most often interacted with magis-
trates’ courts at the local level. However, in the Volyn, Po-
dil, and Kyiv provinces, the justices of the peace appointed
by the administration were preserved, since in fact they
did not contradict the counter-reform in their content. In
1912, the magistrates’ courts were restored. The institution
of justices of the peace in Ukraine was finally liquidated in
1918 by the Resolution of the People’s Secretariat “On the
Introduction of a People’s Court” [32, p. 466]. In the fu-
ture, there were also cases of using elements of magistrates’
justice. Thus, in the Soviet period, following the example
of earlier congresses of magistrates, “a second (cassational
and revisional) instance was established in the form of a
council (convention) of people’s judges.”



Possible Ways to Introduce
the Past Practices into Ukrainian Legislation

Considering the differences of social life and legal institu-
tions of the period under study from modern ones, it is pos-
sible to draw historical parallels and single out the following
conclusions and proposals:

1) creation of magistrates’ courts in modern Ukraine is
urgent and necessary. This will relieve the judicial system by
taking away minor cases and reducing the time required for
their consideration, and will help increase access to justice,
provided that there are justices of the peace in each united
territorial community;

2) historical experience testifies to the negative impact
of exceptions in the general judicial system on the work
of magistrates’ institutions. This should be considered in the
future when creating and reforming magistrates’ institutions;

3) magistrates’ institutions need an adequate number
of people capable of performing the prescribed functions.
As additional training, the authors of this paper propose to
introduce legal courses and further certification for candi-
dates for justices of the peace who do not have a legal ed-
ucation but have the support and trust of the community.
This will contribute to the awareness of justices of the peace
and will enable them to legally and effectively separate and
redirect to the courts of general jurisdiction cases that are
not under their jurisdiction. The selection of candidates for
the position of justice of the peace must be preceded by
a large amount of preparatory work (compilation of lists,
creation of commissions for accreditation, search for assis-
tants and premises, provision of computer equipment and
software, etc.). Undoubtedly, it is important to outline at
the legislative level a clear list of a group of cases subject to
justice of the peace;

4) an essential factor in the effective work of magistrates’
institutions is proper funding, material independence of
judges with the possibility to receive, in addition to a stable
high salary, incentives, awards, promotions, considering the
financial capacity of the community budget;

5) at the same time, it is necessary to develop a clear
mechanism for the responsibility of justices of the peace for
the improper performance of their duties and the adoption
of decisions of inadequate quality (along with an effective
system of public control and the system of election of judges,
and therefore the possibility of recall or re-election, the au-
thors of this paper propose to equate justices of the peace
with civil servants with all corresponding consequences. This
is justified by the fact that justices of the peace must make
decisions on behalf of the state, and their future implemen-
tation is entrusted to state executive bodies);

6) special attention should be paid to the procedures
and mechanisms of filing and subsequent documentation
and movement of case materials considered by magistrates,
which should not become bureaucratic obstacles, burden or
delay the litigation, but at the same time should comply with
current legislation. The introduction of the so-called electronic
justice can be helpful in this matter;

7) the magistrate’s court, performing its functional duties
with an emphasis on the most important function — recon-
ciliation, should contribute to the strengthening of trust in
the judiciary and perform an educational mission. This will
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contribute to the accumulation of practical experience by
judges and can become a starting step for training personnel
to work in courts of general jurisdiction.

Conclusions

Having investigated the historical path of the creation
and development of magistrates’ courts on the territory of
Ukrainian lands, it is possible to consider this process as a
progressive liberal step. The judicial reform of 1864 funda-
mentally changed the entire judicial system of that time.
Having analysed the sources of the time, it can be concluded
that regardless of the perspective from which the changes
in the legal system were considered (sometimes opposite),
the institution of the justice of the peace established itself
and proved itself successfully. The retrospective analysis of
legislation, scientific, periodical, and journalistic works of
the end of the 19" — beginning of the 20™ century about the
establishment of the institution of magistrates’ courts allows
drawing the following conclusions:

1) the genesis and improvement of the conceptual model
of bodies authorised to implement magistrates’ justice took
place under the influence of many social, political, and eco-
nomic processes that took place in the state. These processes
were interdependent and contributed to a lively discussion
in the scientific community, consisted of contradictory and
ambiguous assessments of contemporaries of those events
because along with progressive approaches, conservative
tendencies, vestiges, and deviations from the general judi-
cial system were preserved, which adversely affected the ef-
fectiveness of magistrates’ institutions;

2) the separation of the judicial branch from the admin-
istrative apparatus had a positive effect on the quality of the
work of justice bodies. The limitation of the administration’s
intervention in disputes between individuals was based on
the courts receiving the right to decide civil and minor crim-
inal cases at their discretion. Thus, judicial reform contrib-
uted to the strengthening of justice in general;

3) consolidation of the legal framework for the creation
of two instances: lower and appellate, significantly increased
the objectivity, independence, and fairness of the sentences
handed down;

4) the positive impact on the judiciary and the court of
the above-mentioned reform was outlined by the observance
of legality and objectivity, speeding up the pace of consid-
eration of cases, reduction of manifestations of corruption
with a simultaneous increase in the number of protests and
appeals.

5) due to the proximity of their physical location and the
relatively small cases that were subject to them, magistrates’
courts dealt with citizens much more often than general ju-
dicial institutions;

6) magistrates’ courts were provided not so much by pro-
fessional lawyers as by educated community representatives
who were authorized to resolve minor disputes.

The analytical conclusions proposed in this paper can
be used to improve the provisions of the existing drafts of
the Law of Ukraine “On Justices of the Peace”, “On Justices
of the Peace of Territorial Communities” or in the creation of a
project of the new Law of Ukraine “On Magistrates’ Courts”,
which has become relevant.
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IHCTUTYT MUPOBUX CYAAIB Kpi3b NpU3my
cypoBoi pepopmu 1864 poky

Bonoaumup Muxamnosuuy CUHEHbKUH

N\bBIBCbKWI AEPXABHUI YHIBEPCUTET BHYTPILLHIX ClpaB
79007, ByA. fopoaoubKa, 26, M. AbBiB, YKpaiHa

AHoTanisa. ¥ npoAoBxeHHs cyAoBoi pedopMmu, ska Bi0yBaeTbcsa B YKpaiHi 3 2014 poky, aKTyaJIbHUM 3aJIMIIAETHCS
MUATAHHA 3aMpPOBA)KeHHs MUPOBUX iHCTUTYIiN. BuBUeHH: icTOpil 3ampoBakeHHA Ta I'€He3W MHPOBUX iHCTAHINH ITiCIIA
pedpopmu 1864 poky Ha yKpalHChKUX 3eMJISIX JACTh 3MOTY CKa3aTH pilllyye «Tak» iHCTUTYTy MUPOBUX CYy[iB B YKpaiHi
Ta BJIOCKOHAJIUTU BXe IepeBipeHi yacoM MoJejli MHUPOBOTO IpaBocyAnA. MeTow AOCJiIKeHHS € BHOKpeMJIEHHS Ta
y3araJjibHeHHs NO3UTUBHUX KPOKiB Ta BUCHOBKIB 3 OMIJIOK MUHYJIOTO, cepell IKMX: HeoOXiAHicTh yHidikamil cTpyKTypu
MHPOBHX CYAiB, BAOCKOHAJIEHHA MeXaHi3MiB 1x edeKTuBHOI poOOTH Ta 3Mil[HEHHA [OBipU A0 CyAOBOI BJIAAU, 3 METOIO
MOXJIMBOI IX iMIJIeMeHTallil B Cy4yaCHUI 3aKOHOTBOPpYMI npoliec. [IJi JOCATHEHH IOCTaBJIeHOI MeTU BUKOPHCTOBYBAJINCh
iCTOPUYHU, iCTOPUKO-TIOPiBHAJIBHUN, iCTOPUKO-CUCTEMHUH, NOPiBHAMBHO-IPABOBUI MeTOAU NOCJiJ)KeHHA. Y cTaTTi
MPOAHAJTI30BAHO IepeayMOBH, CTBOPEHH:A Ta PO3BUTOK MHPOBHUX iHCTUTYIH Ha YKPATHChKUX 3eMJIAX IMiCJIA 3arpOBAJKEHHS
pedopmu 1864 poky. OkpeciieHO CTPYKTYpPy HOBOYTBODEHMX MUPOBUX YCTAHOB Ta KaTeropilo MigCyAHUX IM cIpas.
3’sicoBaHO 0c06JIMBOCTi (GOPMyBaHH:A CY[IiBCBKOIO KOPIyCy MHUPOBUX CcyAAiB (0cOOJIMBOCTI Mpu3HaUeHHA Ha Mocagy Ta
3BiJIbHEHHs, BUMOTY 10 KaHAWAATiB, paBa, 000B’A3KM Ta BiAMIOBiJaJIbHICTh MHPOBUX CYA[iB). AKI[EHTOBAaHO yBary Ha
BIUIMBI, KU 3a3Hajla MMpPOBa IOCTHULiA miciasa pedopmu 1864 poky. BuokpemuieHO OdiKyBaHi HAC/IiJKU POOOTH MHPOBUX
YCTaHOB, IO3UTHBHI pe3yJsbTaTu Ta (GaKTWUYHI HEAOJIKH iXHbOI HisnbHOCTI. OOIPYHTOBAaHO HEOOXiAHICTh YTBOpPEHHA
MUPOBUX iHCTUTYLi!l B YKpaiHi, OCKiJIbKM BOHU CIIPUATUMYTb [IOJAJIBIIOMY BIIPOBAPKEHHIO MeXaHi3My MpsMOi JeMOKpaTil,
3MeHIIIeHHI0 HaBaHTaXXeHH: Ha Cy/IU 3arajabHo1 I0PUCAVKIIil, TOKpal[eHHIO IPaBoBoi 00i3HAHOCTi 'POMa/IsH Ta [TOCUJIEHHIO
epeKTHUBHOCTI Cy[JOUMHCTBA 3a PAaxyHOK IIMPOKOr0 BIIPOBAJKEHHs iHCTUTYTY NMpUMHMpeHH:A (Mepialii). 3a3HaueHO, IO
NoTpe6yIoTh MOJAJIBIIOT0 3aKOHOAABUYOT0, a[IMiHICTpaTUBHO-OpPraHi3allilfHOrO Ta Cy4acHOTO eJIeKTPOHHOTO CYNpPOBOLY
NUTAHHA MiJCyHOCTi CllpaB MUPOBUM CyAam, BUOopy, KBaidikamii, 3acToCyBaHHA MeTOAIB yIpaBJIiHHA Ta 4iTKe
BU3HAYEHHs BiAMOBiAaIbHOCTI CyA1iB. 3alIpOIIOHOBAHO YaCTKOBE BUPIIIEHHS VX TUTaHb. 3a3HaU€Hi pe3yJIbTaTh OCITiKEHHSI
MOXyTh OyTH BUKOPHCTaHIi B po3po0iLli MPOEKTY 3aK0HY YKpaiHu «IIpo MUpOBe NpaBOCy s>

Kiio4oBi cJjioBa: MUpOBa I0CTULiA, iCTOPUYHUI AOCBiA, CTpaTeris po3BUTKY, MeAiawis
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Abstract. The relevance of the subject under study is based on the exponential growth of corruption threats to the effective
activities of state and local government bodies, which are the centre of consolidation of the democratic foundations of the
social system. The purpose of this study was to position the main existing gaps in the modern administrative and legal
dimension of streamlining the mechanisms for involving civil society institutions in preventing corruption torts in Ukraine
and methods of their elimination, considering the available practices. To implement the tasks of scientific intelligence,
the following methods were used: system analysis, comparative implementation, forecasting, statistical. It was found
that changes in Ukraine, both in the economy and in politics, actively affect the production of new relationships, the
development of modern relations between public administration bodies and public institutions (associations). It was
noted that the constant relationship between state authorities and society is evidence and a guarantee of the socio-legal
constancy and evolution of any state since the existing problematic issues of escalation in Ukraine cannot be solved without
the full aid of society. At the same time, this also applies to civil society institutions. An integrative study of the function
of civil society institutions to prevent corruption torts in public authorities was conducted. Practical proposals were
given in terms of solving an entire range of theoretical and practical tasks that will prevent the commission of corruption
offences by civil servants. To improve the norms of Chapter 13-A “Administrative offences related to corruption” of the
Code of Ukraine of Administrative Offences, proposals were made to amend the following articles: Art. 172* of the Code
of Administrative Offences “Violation of restrictions on co-operation and combination with other types of activities”,
Art. 172° “Violation of requirements of financial control”, Art. 1728 “Illegal use of information that became known to
a person in connection with the performance of official or other legally defined powers”. To ensure the effectiveness of
anti-corruption institutions, it was proposed to develop and adopt the “Regulation on public anti-corruption associations
(institutions) and their powers”. This paper can be useful for a wide range of readers: scientists, law enforcement officials,
public anti-corruption institutions, and anyone interested in preventing corruption offences

Keywords: illegality, prevention, corruption offences, administrative and legal mechanism

Introduction

The axiomatic nature of consolidating the efforts of law en-
forcement agencies and civil society institutions to prevent
corruption challenges necessitates the detailed doctrinal regu-
lation of the actual mechanism, forms, and essence of this co-
operation, and also requires a comprehensive analysis of the
current legislation regarding the identification of existing gaps
and casuistic factors, the presence of which only reduces the
effectiveness of prevention corruption torts in strategic quin-
tessence. A comprehensive approach to the implementation of
certain anti-corruption measures is undoubtedly the dominant
guarantee of the effectiveness and quality of the prevention of
corruption offences at all levels of its existence and is a key de-
terminant of the factual lowering of the level of the corruption
element in the activity of the Ukrainian state in its strategic
quintessence. The success of integrity as a guideline of anti-cor-
ruption policy lies in the systematic constructive adjustment of
all components of the system of current national legisla-
tion [1-3], which considerably impact the effectiveness and
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quality of the algorithm of the corruption tort prevention pro-
cess. Currently, the dominant issue is one that requires a pri-
ority solution — introducing changes to the current Ukrainian
anti-corruption legislation [1-3], since its inefficiency is con-
ditioned upon the archaic, anaemic, or casuistic nature of its
certain prescriptions.

Problematic aspects of improving the legal mecha-
nism and the current legislation in terms of preventing cor-
ruption torts, among which studies of many foreign authors
are essential. Thus, O.L Valencia Casallas, N.E. Ojeda Gémez,
and W.A. Herndndez Diaz point out that corruption should
be understood as a cyclical phenomenon in which its motive
and consequences content from each other. The prevention
of this negative phenomenon is fundamental because it per-
forms a double function — it acts as a mechanism of modern-
isation, at the same time it becomes an effective tool that
prevents the recurrence of corruption offences. The authors
are correct to believe that prevention as a strategy involves a
series of actions and measures to be taken in advance, which
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will further reduce the risk and damage caused by corrupt
actions. The author’s team proposed several measures to
prevent corruption, namely: 1) raising awareness in promot-
ing the anti-corruption strategy in educational institutions
of all levels; 2) introducing modern methods of preventing
corruption and fraud in companies; 3) introducing ethical
codes in all institutions; 4) developing and implementing
the national policy on the prevention and counteraction of
corruption [4].

Investigating corruption in Ukrainian society, T. Bo-
golib notes that corruption in Ukraine is one of the deter-
minants of political and economic instability. The author
emphasises that corruption is inherently destructive in all
areas of Ukrainian society and poses serious obstacles to the
implementation of economic reforms, hinders the develop-
ment of market institutions, and threatens the national se-
curity of the state. The author concludes that the national
anti-corruption policy should be improved and proposed an
algorithm to prevent corruption [5].

In their studies, I.M. Kopotun, L.V. Herasymenko,
O.V. Tykhonova, M.I. Leonenko, K.V. Shurupova thoroughly
analysed the role of public control and countering corrup-
tion offences through social communication networks. The
author team researched the international experience and ac-
tivities of foreign non-governmental organisations in terms
of preventing corruption crimes. In the context of scientific
intelligence, the authors confirmed the hypothesis — the
level of corruption is much lower in those countries whose
population has a higher degree of anti-corruption activity
in social networks, and there is also a much higher degree
of development of anti-corruption public organisations. The
authors’ position on the need to create anti-corruption social
networks in Ukraine is valid [6].

S.-T. Maxim notes that in the conditions of a society
that is constantly changing, “...the prospect of corruption
affecting the top of politics and public service is not inevi-
table, or at least this phenomenon can be counteracted and
reduced so that it does not become a massive phenomenon.
For this, political reformation must be accompanied by moral
renewal”. According to the author, the social standard of
living within normative limits can be achieved only towards
strengthening political involvement and activation of political
organisation. The scientist’s opinion that the implementation
of certain educational anti-corruption measures will contribute
to the development of political consciousness and responsi-
bility among citizens [7].

N. Parisi, researching international and European
models of institutionalisation of corruption strategies, notes
that this adverse phenomenon should be overcome using a
holistic strategy that combines prevention and prosecution,
mobilising all segments of the national community, and im-
proving the activities of all bodies called to prevent manifes-
tations of corruption offences [8].

Carrying out a comparative legal analysis of an-
ti-corruption policy in Ukraine and Poland, O. Zakharova,
O. Harasymiv, O. Sosnina, O. Soroka, I. Zaiets conclude
that manifestations of corruption are a real obstacle to the
exercise of human and citizen rights, the level of social
justice, economic development and endangers the effec-
tive functioning of the market economy. In the context of
scientific intelligence, scientists note that “...the key to
successful anti-corruption efforts can be the availability of

modern national anti-corruption legislation, which most
closely meets the requirements and recommendations that
the state relies on in relevant international relations” [9].

The scientific intelligence of these scientists serves
as an indicative basis for the creation of a single and func-
tional algorithm for improving the national administrative
anti-corruption legislation.

The Role and Importance of Civil Society
Institutions in the Implementation
of Administrative Measures in the Prevention
of Corruption Offences in Executive Power Bodies
and Local Self-Government Bodies in Ukraine

To optimise the positioning of proposals for improving the
administrative and legal components of the mechanism for
the prevention and prevention of corruption offences in re-
lation to the issue under study, namely the involvement of
public society institutions (hereinafter — PSI) in anti-corrup-
tion activities, as well as the desire to formulate a complex
and strategically correct process of the specified modernisa-
tion, the analysis and additions to the basic propositions em-
phasised by administrative law scientists were positioned,
which allowed consolidating them into the following blocks,
namely:

A. The exceptional dispositive nature of the norms
of the current Ukrainian legislation [3] regarding adminis-
trative responsibility for offences that are correlated with
corruption offences.

A thorough analysis of Chapter 13-A of the Code of
Ukraine on Administrative Offences [3] (hereinafter — the
CUADO) is the basis for the need to improve the current legal
prescriptions:

1) Article 172 of the CUAO establishes the illegality
of “...combination of professional activity with entrepre-
neurial or other paid activity by persons subject to anti-cor-
ruption legislation”. However, the legislators did not consid-
er the generally accepted international practices, according
to which this restriction concerns not only the direct im-
plementation of economic activities, but also the beneficial
position of the management entity. Thus, O. Syniavska and
V. Ivantsov draw attention to the existing positive practice
of governing these aspects in the regulations of the Federal
Republic of Germany “... the key threat to the civil service
is the emergence of a conflict of interests of an official in
which their management decision may be based not on the
priorities of the service, but on personal commercial aspira-
tions. For these purposes, German federal legislation makes
provision for the obligation of a person to transfer to the
state for trust management all corporate assets that such
a person owns at the time of appointment or election to a
position” [10, p. 111]. O. Syniavska and V. Ivantsov note
that the legislation of Ukraine does not declare as a tort the
departure of a person appointed to a public service position
from the composition of management bodies while main-
taining the position of the ultimate beneficial owner, which
completely contradicts the existing prescription regarding
“... preventing the coexistence of professional and entrepre-
neurial activities” [3].

The authors of this paper believe that it is appropri-
ate to add a paragraph to the prescription of the disposition
of Parts 1 and 2 of Article 172* of the CUAO [3], namely:



“...as well as the preservation of the status of the benefi-
ciary from such activity” because the main determinant of
the occurrence of a conflict of interests is not the process of
performing entrepreneurial activity itself, but the inherent
reception of profit from actions. Therefore, the introduction
of the proposed amendment to Article 172* of the CUAO [3]
will contribute to the neutralisation of the phenomenon
of opposing professional, official, and personal corporate
interests of a person endowed with powers in public serv-
ant’s performance of managerial functions. Clarification of
Article 172* of the CUAO [3] will enable civil society in-
stitutions, which constantly monitor the corrupt activity of
individuals endowed with power, to reveal hidden facts of
the existing commercial interest of officials, which will in-
crease the effectiveness and efficiency of the anti-corruption
practice of PSI, along with the quality and the effectiveness
of their interaction with law enforcement agencies in the
context of reporting corruption-delict behaviour.

B. Incorrect definition of the tort prescribed in Arti-
cle 172 of the CUAO [3].

The main problematic issue regarding the formation
of an effective anti-corruption system is to recognise the ab-
stractness of positioning this phenomenon in the current leg-
islation of Ukraine, since without a clear specification of the
meaning of the phenomenon, it is very difficult to identify
certain measures, the implementation of which is necessary
to prevent its manifestations. A. Bukhtiarova and K. Kram-
arenko note that: “... one should not draw an analogy be-
tween the effectiveness of combating corruption and the un-
justified expansion of the content of this phenomenon. The
law enforcement practices show that the unjustified attribu-
tion of a general tort to corruption offences blurs the bound-
aries of such an institution, which leads to the impossibility
of effective further procedural support for litigation at the
stage of Investigation and judicial consideration. The clarity
of the criteria of corrupt illegal behaviour serves as the basis
for the effectiveness of preventive influence on potential of-
fenders, as it creates guarantees for the effectiveness of the
law enforcement system” [11, p. 32].

Fully agreeing with A. Bukhtiarov’s opinion, it is
worth paying attention to the undoubted analogy of the po-
sitioning of the generality of consolidation in the disposi-
tions of corruption torts in the CUAO [3]. The requirements
declared in Article 1726 of the CUAO [3], as the quintessence
of a corruption offence, are conditioned by “...untimely sub-
mission without valid reasons of the declaration of a per-
son authorised to perform the functions of the state or local
self-government”. The specific feature of a corrupt action
must be the fact that the act really has a selfish reason and
intention — obtaining an illegal profit from the performance
of official functions. The existing interpretation of the dispo-
sition of Article 172° of the CUAO [3] makes it impossible
to unambiguously identify an action as an offence related
to corruption. The mentioned circumstance fairly regularly
leads to the automatic inclusion in the proceedings of ad-
ministrative torts in the field of public service in the cate-
gory of corruption offence at the same time with cursory
results: recording data about the offender in the “Unified
state register of persons who committed corrupt or corrup-
tion-related offences (Register of corrupt persons)” [12];
taking measures of disciplinary influence — dismissal from
the position held; changing the liability of the tort with its
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attribution to the jurisdiction of National Anti-Corruption
Bureau of Ukraine, etc.

The specified gap in the current legislation of
Ukraine [3] determines as a set of possible negative conse-
quences for a person authorised to implement the functions
of the state or local self-government, who did not commit a
corruption-related offence in the context of the components
and content of the composition of the corruption offence.
Therewith, the existing legal confusion should be subjected
to the listed legal restrictions, as it creates an added unnec-
essary burden on specialised anti-corruption institutions.
Based on the above, it is right to propose changes to the
disposition of Part 1 of Article 172% of the CUAO [3], in
terms of supplementing it with a part of the hypothesis,
namely: “... committed with the purpose of concealing a
substantial change in the property status of the declarant.”
The proposed amendment of Article 176° of the CUAO [3]
would contribute to a considerable improvement in the ef-
fectiveness and efficiency of its application in the field of
prevention of corruption offences, in contrast to the general
range of offences inherent in the specified legal norm, there-
by laying the foundations for the synergistic integration of
the existing information regarding the illegal enrichment of
civil servants obtained in public investigations into the field
of evidence base in judicial review of the case.

C. Absence of clearly established criteria for distin-
guishing between criminal and administrative corruption
offences.

The main problematic factors in the implementation
of the algorithm of administrative and legal response to cor-
ruption offences are not a painstaking method for the accu-
mulation of evidence, problems with the effective implemen-
tation of investigative actions and covert intelligence — this
determinant is the existing imperfection, and occasionally
a contradictory nature of the norms of the current legisla-
tion. Presently, scientists [13; 15] discuss the delimitation
of the composition of a criminal offence, namely: “Abuse
of power or official position” (Article 364 of the Criminal
Code of Ukraine [16]), “Official negligence” (Article 367 of
the Criminal Code of Ukraine [16]) with the composition of
an administrative offence, which are positioned precisely in
the provisions of Article 1728 “Illegal use of information that
has become known to a person in connection with the per-
formance of official or other legally defined powers” [3] and
Article 1727 “Failure to take measures to combat corruption”
of the CUAO [3].

V. Ivantsov claims that “... distinguishing the speci-
fied elements of offences only by the signs of the objective
party can lead to the potential evasion of the delinquent from
legal responsibility for the formal presence of all elements
of the offence in the absence of signs of harm” [17, p. 50].
Positioning the V. Ivantsov’s opinion regarding the specific
norms of the current legislative acts, one can conclude that
the subject of the legislative initiative in terms of the one
and only criterion regarding the distinction between admin-
istrative and criminal offences is the fact of substantial dam-
age, which can be detected under the condition of the fact of
material damage caused by the action or inaction of the sub-
ject of responsibility. Therewith, under circumstances that
make it impossible to assess the amount of material damage
caused during the proceedings, a legal case arises, for which
the pre-trial investigation body or the court must reclassify
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the actions taken and use the norms of the CUAO [3] instead
of the norms of the Criminal Code of Ukraine [16], which
is a positioning of the inadequate degree of preventive op-
timality and effectiveness of the current situation of the
above-mentioned norms of the CUAO [3].

A further “inhibitor” of the effective and optimal ac-
tivity of the PSI is certain incompatibility of the position of
the mechanism of regulatory support of the mechanism of
their specialised professional activity to the current public
needs, which are positioned by the current state of dynamic
development of society, considering the inadequate effec-
tiveness of existing anti-corruption legal protection meas-
ures. Paradoxical is the situation when public anti-corrup-
tion associations (institutions) (hereinafter — PAA(I)), upon
adopting prescriptions regarding functioning procedures,
which are legally subordinated to current legislation [1-3],
obviously count on absolute transparency and complete in-
teraction with state authorities.

To eliminate the positioned gap of the current national
anti-corruption legislation [1; 2; 18], the author of this study
proposes to prepare and adopt the Cabinet of Ministers of
Ukraine’s resolution “Regulations on public anti-corruption
associations (institutions) and their powers”, in which sev-
eral main points will be highlighted that would contribute
to ensuring the legality, quality, and complexity of the func-
tioning of the PSI in the context of the declared programme
goal and purpose.

There is a need to adjust not only the regulatory
aspects of PAA(I) activity, but also the organisational and
functional aspects. A thorough investigation of the scientific
output of administrative scientists and statistical sampling
of facts allows the author to conclude on the current state
of involvement of the PSI in the prevention of corruption
offences in Ukraine:

a) adverse effect of exponential growth of quantita-
tive indicators of public associations that only declare the
rank of anti-corruption institutions.

As of December 1, 2020, 92,150 public organisations
are officially registered in Ukraine, including 1,860 with the
rank of anti-corruption [19]. At the same time, “...the real
number of anti-corruption institutes that perform a practical
function in preventing corruption offences does not exceed
2% of the declared number” [20]. The given statistical data
casts great doubt on the concept of the interrelation between
the number of anti-corruption public organisations and the
quality and effectiveness of the public anti-corruption effect,
which provides every reason to review the current situation
of this component of public organisations.

b) optional involvement of anti-corruption public in-
stitutions in anti-corruption initiatives.

Considering the prescriptions of national legisla-
tion [2; 18; 21], public associations, having positioned their
programme purpose and goals, independently outline proce-
dural issues and the vector of their achievement, since they
have complete autonomy regarding the coordination of their
programme activities. Current legislation [1; 2; 18], unfor-
tunately, does not make provision for any obligations or
methods and means of intensification of programmatic and
anti-corruption activities. To eliminate the existing gaps in
national legislation [1-3] it is proposed to make provision for
a norm in the Regulation on public anti-corruption associa-
tions (institutions) and their powers as follows: “...A public
association that has received the status of anti-corruption

and does not carry out some independent measures aimed at
revealing and informing law enforcement authorities about
corruption determinants, risks, or torts for two consecutive
calendar years, gets rid of the given status with the obliga-
tion to further change the statutory documents and infor-
mation placed in state registers”, which will contribute to
the requirement to confirm the “threshold” involvement of
a public association or its acting members in the practical
implementation of anti-corruption measures”.

c) lack of an effective algorithm for improving the
level of practical skills and abilities of members of public
institutions in the field of prevention of corruption offences.

Priority Vectors for the Further Improvement
of the Mechanisms of Involvement of Igs in the
Prevention of Corruption Offences in Ukraine

Considering the fundamental programmatic goal of the
PAA(I), namely the disclosure of the existing corruption risk,
the monitoring of possible corrupt actions of civil servants,
the summarisation of data that testify to the tendentious
and corruption-determined nature of state administration
prescriptions, and the incorporation of facts that can pre-
sumably be used as evidence, the request regarding the ac-
quisition and continuous improvement of specialised skills
and knowledge of all members of public institutions of the
anti-corruption branch acquires an essential meaning.

The authors of this paper believe that the inclusion
of the following norms in the project “Regulations on public
anti-corruption associations (institutions) and their powers”
should serve as a preventive measure that would prevent the
possibility of public anti-corruption institutions neglecting
their duty to systematically improve the qualifications of their
members: “Professional members of public anti-corruption as-
sociations (institutions) who have not been sent for advanced
training or internship to specialised anti-corruption bodies of
state authorities for two consecutive calendar years are recog-
nised as associate members from the next calendar day after
the two-year period from the moment of the previous complet-
ed advanced training or internship, and if the previous qualifi-
cation improvement or internship was not implemented, from
the next calendar day after the end of the two-year period
from the time of joining the public anti-corruption association
(institution). In the case of an insufficient number of qualified
members in the contingent of a public anti-corruption associa-
tion (institution) for two consecutive months, such an association
(institution) is obliged to introduce changes to the statutory pre-
scriptions and in the relevant state registers, transforming the
purpose and organisational and legal form of association by po-
sitioning according to the general, non-specialised requirements
declared in the Law of Ukraine “On Public Associations” [2].

At the same time, it is impossible to overlook the ad-
ministrative legal component of regulating the involvement
of anti-corruption public institutions as a legal anomie in
terms of the regulation of their involvement during the staff-
ing of public administration institutions according to the cri-
terion of “honesty”. It is appropriate to pay attention to the
fact that currently in the national legislation [1; 2; 18] there
are no criteria and stages of checking for “honesty”, which
negatively affects the conclusions made during all stages of
checking and making the final decision by the competition
commission. To eliminate the mentioned gap in the national
legislation, the authors of this paper propose to outline the
algorithm and quintessence of all stages of checking the



integrity of candidates for the substitution of vacant posi-
tions in public service bodies in the project “Regulations on
public anti-corruption associations (institutions) and their
powers”.

Conclusions

The strategy of involving civil society institutions should
be based on the consolidation of two approaches, namely:
1) improvement of the procedure for the creation and ac-
tivity of anti-corruption civil society institutions; 2) further
improvement of the general system of involvement of civil
society institutions in the prevention of corruption offences.

The effectiveness and quality of the implementation
of several anti-corruption measures of the PSI equally de-
pends on the degree of interpretation of their legal status not
at the local, but at the general national level, which obliges
to adopt the “Regulations on public anti-corruption associa-
tions (institutions) and their powers”
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The specified legal structure will contribute to a sub-
stantial increase in the role of civil society as an autonomous
and extremely fruitful entity in the prevention of corrup-
tion offences, strengthening the Ukrainian prescriptions of
anti-corruption practice, forming the foundations of a new
constructive escalation of the Ukrainian legal system and the
public apparatus without the harmful interference of corrup-
tion in their functioning.

Cooperation between the state and institutions of civil
society should be ensured through: 1) adoption of modern
anti-corruption legislation that meets world standards and
considers GRECO’s recommendations; 2) certain measures
involving the PSI and state and local self-government bodies
regarding existing corruption risks that occur or may arise
in their activities; 3) certain joint actions designed to form
the psychology of negative attitudes towards corruption in
the citizens of Ukraine, to strengthen the culture of integrity,
respect for the rule of law.
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Ao nuTaHHA iHTEerpauii iIHCTUTYTIB rPOMaAAHCBKOrO CycninbCTBa
B npouec 3anobiraHHA Kopynuii B YKpaiHi:
apMiHiCTpaTUBHO-NPAaBOBUU BUMIP

3opsaHa PomaHiBHa Kicinb

AbBiIBCbKWI AEPXaBHUI YHIBEPCUTET BHYTPILLHIX CNpaB
79007, ByA. [opoaoubKa, 26, M. AbBiB, YKpaiHa

AHoTanisA. AKTyasbHiCTh TEMATHUKU HAYKOBOI PO3BiKU I'PYHTYETHCS Ha EKCIIOHEHTHOMY 3POCTaHHi KOPYTLiMHUX 3arpo3 JJIs
pe3ybTaTUBHOI [IisIJIbHOCTI OpraHiB Jep:KaBHOI BJagy Ta MiCIIeBOTO caMOBPAAYyBaHH:A, KOTPi € ocepe KoM KOHCOJIifamil
JIeMOKPaTUYHUX 3acaj colliaJbHOro Jiaay. MeTow cTaTTi € NO3Ul[iOHYBaHHA OCHOBHMX HAasABHUX IIPOTajIMH y Cy4YaCHOMY
aAMiHiCTpaTHBHO-IIPAaBOBOMY BUMIipi BIOPsAAKYBaHHA MeXaHi3MiB AOJIy4eHHs iHCTUTYTiB I'POMaAsAHCBKOTO CyCIHiJIbCTBA
BJIaCHe A0 Ipoliecy NMpeBeHIlil KOPYNI[iHUX AeJliKTiB B YKpalHi Ta MeTofaM iX eJiMiHyBaHHA 3 ypaXyBaHHAM HasBHOIO
JocBimy. 3 meror peastizamii 3aBAaHp HamIOi HAYKOBOI PO3BiKYU 3aCTOCOBAHO HACTYMHI METOOU: CMCTEMHUHN aHaJIi3,
KOMIIapaTUBHO-iMIUJIEMeHTaLliIHNY, IPOTrHO3YBAaHHsA, CTaTUCTUYHUN. 3’ACOBaHO, 1[0 3MiHM B YKpaiHi, K ¥ eKOHOMIlli,
TaK i B NOJIITUL, aKTUBHO BILUIMBAIOTh Ha IIpoliec NPOAYKYBaHHA HOBMX B3a€MOBIJHOCHH, Ha XiJl yTBOPEHH:A Cy4acHUX
CTOCYHKIB OpraHiB JiepKaBHOI'0 YIIPaBJIiHHA 3 FPOMaJICBKUMU iHCTUTYyTaMu (06’eAHaHHAMM). HaroJiomieHo, 110 NOCTiNHNN
B32€EMO3B’AA30K OpraHiB AepKaBHOI BJIaU I COLIiyMYy € CBiJUeHHAM i rapaHTi€l0 rpoMaAChbKO-IIPaBOBOI CTAJIOCTi I €BOJIIOLIT
Oy1b-sIKO1 TepXKaBy, TOMY IO iCHyI0Ui Mpo6JIeMHI MUTaHH:A ecKaslallii B YKpaiHi HeMucaInMo po3B’s3aTu 6e3 HiJIKOBUTOTO
CIpUAHHA coniymy. BosiHOUac 11e cTocy€eThes 11 iHCTUTYTIB TPOMAAsAHCHKOTO coiyMmy. IIpoBe/ileHO iHTerpaTuBHY PO3BiIKy
(yHKIii iHCTUTYTIB T'POMAASAHCHKOTO CYCIiJIbCTBA L[OAO IPeBeHIil KOPYMI[iiHMUX MAesiKTiB B opraHax Jep>aBHOL
Bjagu. HagaHo mpakTu4Hi MPOMNo3ullii B YaCTHHI BUPIllIeHHS IiJIOTO CIeKTPy TeOPeTUYHUX, MPaKTUYHUX 3aBAaHb, AKi
3ano0iraTuMyTh BUMHEHHIO KOPYIILiMHNX [IPaBONOPYIIeHb AepPKaBHUMM CJIy>kOOBIAMU. 3 METOI0 yAOCKOHAaJIeHH: HOPM
I'maBu 13-A «AaMiHicTpaTHBHI IpaBONOpYIIeHHs, NOB’A3aHi 3 kopymnuiewo» Koaekcy YkpalHU Npo aAMiHiCTpaTHUBHY
BiANOBiAaJIbHICTh HAJAHO MPOIO3UIIil MO0 BHEeCeHHA 3MiH 1o crarei: 1724 KYnAIl «IlopymeHHs 0OMeXeHb MO0
CyMicHULTBA Ta CyMillleHHA 3 iHIMMMU BUAAMU OisIbHOCTi», 1726 «[lopymieHHA BUMOT (iHAaHCOBOTO KOHTPOJIIO»,
1728 «He3akoHHe BuUKOpUCTaHH:A iHpopmallii, o crasna BijoMa 0cobi y 3B’A3KYy 3 BUKOHAHHAM CJTy’)KOOBUX a0 iHIMMX
BU3HAUYeHUX 3aKOHOM IIOBHOBaXKeHb». 3 MeTow0 3abe3nedeHHs e(PeKTHBHOCTI AiAJIbHOCTI aHTUKOPYNIiHHUX iHCTUTYTIB
3aIIPONIOHOBAHO PO3POOUTU Ta MPUUHATU «[I0JI0KEeHHA NPo rPOMaAChKi aHTUKOPYILiHI 00’¢qHaHHA (IHCTUTYTH) Ta IX
MMOBHOBaXXeHH:A». CTaTTA MOXe OYTH KOPUCHOIO [T IUPOKOTO 3arajly YnTadiB: HAyKOBIIiB, IPAIliBHUKIB IPABOOXOPOHHUX
OpraHiB, I'POMA/ICPKUX AHTUKOPYHI[IMHUX iHCTUTYTIiB, yCiX, XTO I[iKaBUTHCS NMUTAHHAMM 3amnobiraHHsA KOPYNIiHUM
[IPaBONOPYIIEHHAM

KJ11040Bi cj10Ba: NpOTUIIPABHICTD, IPeBeHIlisd, KOPYILilHI NIpaBoNOpyLIeHHs, aAMiHiCTpaTHBHO-IIPAaBOBUI MeXaHi3M

37



38

UDC 349.2

CouianbHo-npaBoBi cTyali. 2022. T. 5,
DOI: 10.32518/2617-4162-2022-5-2-38-44 5,

Ne
Social and Legal Studios. 2022. Vol. 5, No.

Features of Concluding an Emphyteutic Land Use Agreement in Ukraine
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Abstract. The relevance of this study is conditioned upon the fact that in Ukraine, emphyteutic land use has recently
become one of the main ways of using agricultural land. This was facilitated by the introduction of substantial changes
in the legal regulation of emphyteutic land use in the state, which was based on the best traditions of foreign practices in
the use of agricultural land. The absence of mandatory details of the emphyteusis agreement in the legislation, which may
become one of the reasons for declaring such transactions invalid in the future, also encourages this study. The subject of
this study is regulatory and legislative acts on the regulation of emphyteutic legal relations in Ukraine. The purpose of
this paper was to characterise the main provisions of emphyteusis contracts (the right to use other people’s land plots for
agricultural needs), with special attention paid to the terms and conditions of such transactions. The paper considers the
innovations of legal regulation of the right to use other people’s land plots for agricultural needs and the main essential
conditions for concluding emphyteusis (land use) contracts in Ukraine. During the research, the following methods of
cognition were used: historical, comparative legal, logical-normative, system-structural. During the study, a historical legal
analysis of the development of legal regulation of the right to use someone else’s agricultural land plot in independent
Ukraine was performed. Special attention was paid to the characteristics of the legal regulation of the right to use someone
else’s land plot for agricultural needs (emphyteusis) in the Civil Code and Land Code of Ukraine. The terms and conditions
of the emphyteusis agreement and the specific features of the implementation of the right to emphyteutic land use were
clarified. The study thoroughly analysed the procedure for concluding and notarising emphyteutic transactions. The main
and auxiliary terms and conditions for concluding contracts for emphyteutic land use were highlighted. To protect the
rights and interests of the parties to emphyteutic land use, the emphyteusis agreement must be notarised. The texts of
emphyteusis agreements should reflect the main mandatory conditions for concluding a contract listed in the study, and
at the request of the parties — other terms and conditions. The practical value of this study lies in a list of substantial and
supplementary terms and conditions of the emphyteusis agreement, which should be prescribed by the parties in the text
of the transaction to protect their rights and interests

Keywords: emphyteusis agreement, agricultural land use, notarisation of emphyteutic land use transactions

2
2

Introduction

It is well known that the origin of the institution of emphy-
teusis occurred in Ancient Greece (in the 4% — 3% centuries
BC) and it was borrowed by other countries, including the
Roman state, as it contributed to the efficient conduct of
agricultural production.

The question arises among scientists whether to con-
sider the emphyteusis of that time (late 4* century — 5% century):
firstly, the “Roman “hereditary lease”, secondly, a kind of
“(long-term) land lease”, and thirdly, a mixed concept of
emphyteusis, i.e., both lease and a real right (real right
with the obligation to pay rent).

A group of scientists, including S.V. Reznichenko,
L.V. Herasymchuk and V. Shemonayev, believe that the
above-mentioned emphyteusis agreement is an “imitation
of an indefinite lease” [1, p. 458]. Scientists, including
A. Podoprygora, D. Dozhdiev, claim that the unification of
the legal regime of the land - emphyteusis was carried out
by the Constitution of Emperor Zeno, according to which
emphyteusis was considered a separate third type of con-
tract [2, p. 160].

Suggested Citation

Over time, the institution of emphyteusis was im-
proved and found implementation in the regulations of that
time (late 4™ century — 5" century), namely the fixed-term
hereditary lease of land was reflected in public law, e.g., in
the institutions of Gaius (160 AD) and the Digests of Justini-
an (530-533 AD) (for example, D. 6:3), and later received its
legal consolidation in significant acts of that time: the Codex
Theodosianus (438), as well as the Code of Justinian (529-
533 AD). Further spread of the institution of emphyteusis
occurred both in European countries and outside of Europe,
e.g., in Canada, where this issue is governed in the Civil
Code of Quebec [3]. According to V.V. Gutieva’s dissertation
research during the time of Austria-Hungary, the norms on
the legal regulation of the institution of emphyteusis were
also in effect on western Ukrainian lands, namely emphyteu-
sis land use was considered as a “long-term hereditary right
“to use someone else’s land” [4].

Only in 2004, in independent Ukraine, the genesis of
regulation of a new real right took place, namely: the use of
someone else’s agricultural land plot (emphyteusis), in con-
nection with the entry into force of the Civil Code of Ukraine
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in 2003 [5]. The civil legislative act was the beginning of
the implementation process for the introduction of a new
real right in the state — the use of land for agricultural needs.
This is evidenced by the adoption of the respective amend-
ments to the Land Code of Ukraine in 2007 by the Law of
Ukraine No. 997-V “On Amendments and Repeal of Certain
Legislative Acts of Ukraine in Connection with the Adoption
of the Civil Code of Ukraine” [6]. Considerable changes to
improve the legal regulation of emphyteutic legal relations
in the state were introduced in the main legislative acts of
civil and land legislation.

Many scientists and practitioners, including not only
historians, civilists, practitioners, but also scientists who inves-
tigate land legal relations, have devoted their research to the
study of the new legal institution of emphyteusis, which lies
in the legal regulation of the right to use someone else’s land
plot for agricultural needs. From the standpoint of this study,
it is also worth highlighting the research by S. Reznichenko
and L. Herasymchuk, as well as V. Shemonayev [1], I. Ignatenko
and D. Fedchyshyn [7; 8], and V. Shvydka [7], as well as
M. Shulga [8], E. Yurchenko [9]. However, the analysed
studies do not consider changes in Ukrainian legislation that
related to emphyteutic legal relations during 2019-2021
(since they were published before the updated emphyteutic
legislation came into force), and do not pay due attention to
the content of relevant transactions. In the Law of Ukraine
No. 340-I1X “On Amendments to Certain Legislative Acts of
Ukraine on Combating Raiding” of December 5, 2019 [16],
the legislators substantially changed the list of essential con-
ditions of the emphyteusis agreement, which creates certain
issues in the direct conclusion of emphyteusis agreements and
requires scientific research.

The purpose of this study: to find the specific features
of the agreement regarding the right to use someone else’s
land plot (agricultural), to clarify the essential and supple-
mentary terms and conditions of the emphyteusis agree-
ment, as well as the grounds for notarising said agreements.

Legal Regulation of the Right
to Use Someone Else’s Land Plot
for Agricultural Needs (Emphyteusis)

The Law of Ukraine “On Amendments and Invalidation of Cer-
tain Legislative Acts of Ukraine in Connection with the Adop-
tion of the Civil Code of Ukraine” adopted only on April 27,
2007 [6], the institution of emphyteusis was legislatively gov-
erned by Chapter 16-1 “The right to use someone else’s land
plot for agricultural needs or for development” of the Land
Code of Ukraine. Thus, in 2007, a new civil law and land
law institution was legislated — the right to use a land plot
for agricultural needs (emphyteusis). It should be emphasised
that in the following years, the Civil Code of Ukraine [5] and
the Land Code of Ukraine [10] were substantially amended
several times both regarding the legal regulation of the real
right to use someone else’s agricultural land only for agricul-
tural needs (emphyteusis), and directly regarding the proce-
dure for concluding and certifying emphyteusis agreements.

In particular, the Law of Ukraine No. 5070-VI “On
Amendments to Certain Legislative Acts of Ukraine Concern-
ing the Termination of the Right to Use Land Plots upon
Allocation for Public Needs” of July 5, 2012, added two new
grounds for termination of emphyteusis agreements [11].
And the Law of Ukraine No. 2498-VIII “On Amendments to
Certain Legislative Acts of Ukraine on Resolving Collective
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Land Ownership, Improving Land Use Rules in Agricultural
Land, Preventing Raids and Promoting Irrigation in Ukraine”
of July 10, 2018 [12] established that the term of use of a
land plot of state, municipal, and private property for agri-
cultural needs cannot exceed 50 years.

From the standpoint of this study, it is necessary to
highlight the Law of Ukraine No. 1423-IX “On Amendments
to Certain Legislative Acts of Ukraine on Improving the Sys-
tem of Management and Deregulation in the Sphere of Land
Relations” adopted on April 28, 2021 [13]. This Law intro-
duced changes to the rules for using someone else’s land
plot for agricultural use (emphyteusis), both to the Land
Code [10] and Civil Code [5] of Ukraine.

A more detailed description of changes in legislative
regulation on the right of emphyteutic land use is highlight-
ed in the study of the author of this paper “The evolution
of the formation of the right to use someone else’s land for
agricultural purposes (emphyteusis), as a legal institution in
independent Ukraine” [14].

Analysing the evolution of legal and legislative regu-
lation regarding the right to use someone else’s land plot for
agricultural use in independent Ukraine, i.e., emphyteusis,
the authors of this paper are inclined to allocate four main
stages of its development [14, p. 46]. Namely:

— Stage I — 2004-2009;

— Stage II — 2010-2018;
— Stage III — 2019-2020;
— Stage IV — 2021-2022.

Since there is a certain discrepancy between the
norms regarding the legal regulation of emphyteusis, namely
in the Civil Code [5] and the Land Code [10] of Ukraine, it
is considered necessary to introduce appropriate changes,
specifically in terms of coordination and compliance of civil
with land legislative norms.

General Principles of Concluding
Emphyteusis Agreements

Notably, the conclusion of emphyteusis agreements in
Ukraine during 2004-2006 took place according to the
norms of civil legislation only, i.e., Chapter 33 of the Civil
Code of Ukraine [5], which governed emphyteutic land use.
The parties to such an agreement, when entering into an
agreement on emphyteutic land use, were guided exclusively
by the norms of the Civil Code of Ukraine [5], and since
2007, they also had to consider the norms of Chapter 16-1 of
the Land Code of Ukraine [10].

The above-mentioned norms (civil and land law)
emphasise that the sole basis for using someone else’s ag-
ricultural land for agricultural use is an agreement concluded
between its parties. V. Urkevych [13] is right that the em-
phyteusis agreement “is concluded according to the Civil
Code of Ukraine” [5] and should also “consider the norms of
the Land Code of Ukraine” [10]. V. Urkevych notes that the
Civil Code of Ukraine [5] does not hold any special require-
ments concerning the content and terms and conditions of
the agreement for the establishment of emphyteusis. Accord-
ing to the researcher, since in practice there are certain dif-
ficulties with the conclusion of such agreements (including
in terms of establishing mandatory essential terms and con-
ditions of the emphyteusis agreement, conducting land and
environmental protection measures to preserve the object of
the agreement), they usually include conditions inherent in
the land lease agreement [15].
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Starting to consider the issue of concluding an em-
phyteusis agreement, it is necessary to pay attention to the
Law of Ukraine No. 340-IX “On Amendments to Certain Leg-
islative Acts of Ukraine on Combating Raids” of December 5,
2019 [16]. The legislator makes provision for the possibility
of certifying emphyteusis agreements in a notarised manner:
from private or public notaries. These rules regarding the no-
tarisation of emphyteusis transactions should be interpreted
as follows: “must be notarised”. Furthermore, the notary, to-
gether with the participants of such a transaction, will take
part in the preparation of the emphyteusis agreement, and will
take all necessary measures to verify all the circumstances of
the agreement for compliance with the current legislation, in-
cluding the Civil Code [5] and the Lad Code of Ukraine [10],
the Law of Ukraine “On Notary” [17], other regulations and
laws of Ukraine to protect civil and land rights, as well as
the legitimate interests of the parties to such a transaction.

If an emphyteusis agreement is to be concluded with
the involvement of public or private notaries, the latter, apart
from the relevant chapters of the Civil Code [5] and the Land
Code [10] of Ukraine, must also follow notarial norms. First,
this applies to the Law of Ukraine “On Notary” [17], the
Family Code of Ukraine [18], the Law of Ukraine “On State
Registration of Real Rights to Immovable Property and Their
Encumbrances” [19], as well as other sub-legislative acts,
namely the Procedure for Performing Notarial Acts by Nota-
ries of Ukraine [20]. D. Fedchyshyn, I. Ignatenko, M. Shulga
believe that an important “advantage” of the emphyteusis
agreement is “the absence of strictly regulated requirements
for the content of such an agreement”, unlike other land
agreements [8, p. 110].

Conditions and Grounds for Concluding
Emphyteusis Agreements

As follows from the analysis of regulations, and as noted by
researchers of the legal institution of emphyteusis, including
D. Fedchyshyn, I. Ignatenko, M. Shulga [8, p. 153], the leg-
islators did not make provision for “essential provisions” re-
garding the conclusion of the above-mentioned agreement.
When entering into an emphyteusis agreement, it is worth
remembering that there are essential and supplementary
terms and conditions of agreements. Considering the ques-
tion of the essential terms and conditions of the above-men-
tioned agreement, they should also follow from Article 132
of the Land Code of Ukraine [10], which sets requirements
for the content of transactions where the object is land plots.
Such information about the land plots themselves or essen-
tial terms and conditions includes:

— firstly, information (or documents) confirming the
landowner’s right to this object;

- secondly, such a transaction is not possible if a ban has
been imposed on the land plot, i.e., information about its
absence is required;

— thirdly, such a transaction is not possible if the notary
does not have information on the agricultural plot regarding
the restriction (available or absent) of its use for its intended
purpose

— fourthly, this is the moment of transfer of the right
of use to the land plot [21].

The initial essential condition of an emphyteusis
agreement is a special object of such a transaction, i.e., an
agricultural land plot. The main legal features of agricultural
lands are their provision for the needs of agriculture, as well

as for use in the field of agricultural production. The specific
features of agricultural land plots are as follows: firstly, this
is a limited area and location; secondly, these lands simul-
taneously act as a real estate object and the main method
(means) of production in agriculture.

It is worth recalling that the Order No. 548 of the
State Land Committee of July 23, 2010, approved the classi-
fication of types of intended use of land [22], which should
guide the parties to the emphyteusis agreement when ac-
cepting agricultural land for use. Noteworthy are the state-
ments of researchers, namely E. Yurchenko [9], that not all
agricultural land is the object of emphyteutic relations.

As for the study of emphyteutic legal relations, it is
worth highlighting the dissertation thesis of E. Yurchenko [9].
The author concludes that guided by the norms of Part 2
of Article 56 and Part 2 of Article 59 of the Land Code of
Ukraine [10], the right of emphyteusis can be established
on the land of the water fund, as well as on forestry lands.
E. Yurchenko is also correct in that only in the case of re-
ceiving a land share in kind, their owners can conclude the
above-mentioned emphyteusis agreement [9].

It is worth identifying three groups of agricultural
land that can be objects of emphyteutic legal relations, namely:
1) land of commercial agricultural production; 2) land of pri-
vate farms; 3) farmland. It should be remembered that under
the emphyteusis agreement, the owner of such agricultural
land remains its owner in the future. Thus, the text of the
emphyteusis agreement must specify as follows: the land
plot with the location determination and especially its ca-
dastral number; the area, purpose, including the composition
of the land, etc.

The analysis of the norms of Part 1 of Article 102-1 of
the Land Code of Ukraine [10] suggests that the conclusion
of an emphyteusis agreement should occur according to the
norms of the Civil Code of Ukraine [5]. The parties to such
an agreement are two persons: 1) the owner of such an agri-
cultural plot, and in some cases — their representative, who
has duly executed powers. Notably, if the tenant wishes to
transfer the leased agricultural plot to emphyteusis, then the
land legislation (Article 4 of the Law of Ukraine “On Land
Lease” [23] prohibits this, since such person is not the owner
of such agricultural land, the same rule applies to persons
who have a land plot on the right of permanent use; 2) em-
phyteusis user (i.e., the future land user), which can be either
one person or several (individuals), as well as legal entities.

P. Kulynych claims that land users under the emphy-
teusis agreement can only be persons who, according to the
Land Code of Ukraine [10], have the right to become owners
of Ukrainian agricultural land. According to Kulinich, both
foreigners and stateless persons cannot acquire emphyteusis,
except in cases of its inheritance [24]. Equally important is
the following condition of the emphyteusis agreement — the
validity period of such a transaction. It is worth remembering
that in the original wording, emphyteusis as a long-term
right, according to Article 408 of the Civil Code of Ukraine
of 2003 [5] could be concluded for a “certain period”, and
it was also not forbidden to set an “indefinite period”. How-
ever, a specified article regarding the term of the emphyte-
usis agreement was amended twice, including by the Law
of Ukraine No. 1423-IX “On Amendments to Certain Legis-
lative Acts of Ukraine on Improving the System of Manage-
ment and Deregulation in the Sphere of Land Relations” of
April 28, 2021 [13].



Notably, the corresponding amendments to the norm
regarding the term of the emphyteusis agreement were in-
troduced by the Law of Ukraine No. 2498-VIII “On Amend-
ments to Certain Legislative Acts of Ukraine on Resolving
Collective Land Ownership, Improving Land Use Rules in
Agricultural Land, Preventing Raids and Promoting Irriga-
tion in Ukraine” on July 10, 2018 [12], but they concerned
only the norms of Part 4 of Article 102-1 of the Land Code
of Ukraine, having established that the term of use of a land
plot of state, municipal, and private ownership for agricul-
tural needs (emphyteusis) may not exceed 50 years [10].

That is, the legislators introduced changes regard-
ing the term of validity of emphyteusis in the Land Code of
Ukraine [10] earlier than in the Civil Code of Ukraine [5].
Guided by the norms of Part 2 of Article 408 of the Civil Code
of Ukraine [5], as a conclusion, in an emphyteusis agree-
ment (in the text itself), the term of validity of such a trans-
action cannot be set for more than fifty years. Furthermore,
a mandatory condition of the emphyteusis agreement is the
amount of payment for the use of such a land plot, which,
as a rule, is established by the parties themselves (by mutual
agreement between them).

However, there are certain exceptions to this rule.
They relate to cases when the object of such a transaction
is agricultural land belonging to two categories of owners:
firstly, this is state-owned land, and secondly, this is the land
of territorial communities (i.e., communal property). This is
established in the Law of Ukraine No. 340-IX “On Amend-
ments to Certain Legislative Acts of Ukraine on Combating
Raids” of December 5, 2019 [16]. The legislator prohibits
reducing the amount of payment under an emphyteusis
agreement (during its validity period), if the conclusion of
such a transaction was preceded by a certain procedure for
conducting land auctions. A similar rule also applies to cases
of renewal of emphyteusis agreements.

The next necessary condition of the emphyteusis
agreement is the rights and obligations of the parties to such
a transaction. Notably, the legislators left the above-men-
tioned norms in the Civil Code of Ukraine [5] in its original
wording. The basic rights of the owner of agricultural land
include the reception of a proper payment for use from the
user, and the right of the owner to claim the intended use
of the land transferred to them by the land user. However,
the owner of the emphyteusis object has certain obligations.
The main one is the non-interference or obstruction of the
emphyteusis by the owner in the use of the agricultural land
transferred to them. If disputes arise between the parties to
the emphyteusis agreement, they can resolve them peacefully
(through negotiations and consensus) or in court.

When drafting the text of the above-mentioned
agreement, it is necessary to make provision (legislatively
prescribed) for a “pre-emptive right” of the owner to acquire
emphyteusis, in case of its sale by the emphyteusis user (i.e.,
the owner of property (agricultural land), as an alienator,
has the right to acquire the alienated real right). It is also
worth recalling that the owner, in some cases, has the right
to receive laudemia (according to the norms of the Civil
Code of Ukraine) [5]. From the standpoint of this study, it
is worth highlighting the Law of Ukraine No. 1423-IX “On
Amendments to Certain Legislative Acts of Ukraine on Im-
proving the System of Management and Deregulation in the
Sphere of Land Relations” of April 28, 2021 [13]. The legis-
lative act grants the right to choose two circumstances in the
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text of the emphyteusis agreement: the right of the emphyte-
usis user to transfer the land plot received by them for rent
in the future, or the owner has the right to establish a ban on
the transfer of such land (for rent).

It is advisable in the above-mentioned transaction to
make provision for the obligations of the emphyteusis user,
which are established in Article 410 of the main civil leg-
islative act — the Civil Code of Ukraine [5]. One of these
obligations is payments, including for the use of the trans-
action object. Guided by the specified act [5] (as well as the
land legislation of Ukraine [10]), it is advisable to specify (in
the text of the agreement) the use of the object of the transac-
tion for the “intended purpose” (according to the established
classification of types of intended purpose of state land) [13].

In the text of the emphyteusis agreement, it is also
necessary to specify the obligation for the emphyteusis user
to properly handle the agricultural land transferred to them,
to prevent “deterioration of the environmental situation” in
the future.

There is a need to establish a condition in the text
of the emphyteusis agreement for preserving the transaction
object. The land user, using the land, must properly handle
the land transferred to them for use to prevent deterioration
of the environmental situation.

If the land user (emphyteusis user) violates the con-
ditions for exercising the right of land use, the owner of such
a land plot must apply to the court for protection of their
rights to use the specified land plot for its intended purpose,
since all disputes regarding the exercise of the parties’ powers
are resolved only in court. Furthermore, the parties to the
emphyteusis agreement can use the services of a mediator
to resolve this dispute out of court.

The next essential condition of such an agreement is
the right to alienate the use of agricultural land. Notably,
considerable changes regarding the procedure for alienation
by an emphyteusis user in the next object of the emphyte-
usis agreement were made by the above-mentioned Law of
Ukraine No. 1423-IX of April 28, 2021 [13]. Therefore, the
text of the agreement should emphasise that the object of the
agreement may be alienated by the emphyteusis user and
the next land user.

It should be emphasised that when an emphyteusis
user uses communal or state-owned agricultural land, the
land user is limited in relation to a certain disposal of it.
Namely:

1) the emphyteusis user cannot alienate the object of the
transaction,;

2) the emphyteusis user cannot transfer the above-men-
tioned object to the authorised capital;

3) the emphyteusis user cannot pledge the object.

The same occurs in case of acquiring emphyteutic land
use at auction. If the parties wish to specify the procedure
for its implementation in the content of the transaction, they
must be guided by the norms of Article 411 “Alienation of
the right to use a land plot” of the Civil Code of Ukraine [5].

The next essential condition of an emphyteusis trans-
action is the mandatory determination of the amount of inter-
est and the procedure for their payment, from the sale price
of the real right that the owner of an agricultural land plot
will receive, in case of later sale of the right to use this land
plot by the emphyteusis user. This is emphasised in Part 5
of Article 411 of the Civil Code of Ukraine [5]. In addition,
a substantial condition of the emphyteusis agreement is the
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grounds for termination of the emphyteusis agreement. Arti-
cle 102-1 of the Land Code of Ukraine [10] (to which changes
and amendments were introduced), established more grounds
for termination of the emphyteusis agreement than in Arti-
cle 412 of the Civil Code of Ukraine [5], which remained in
the original wording [12, p. 46].

When summarising the norms of civil and land leg-
islation regarding emphyteusis legal relations, the emphyte-
usis agreement should provide as much as possible for the
grounds for termination of such a transaction. Guided by the
norms of the specified Law of Ukraine No. 340-IX of Decem-
ber 5, 2019 [14] regarding amendments to the Land Code
of Ukraine [10] the text of the emphyteusis agreement can
establish a condition for the renewal of such an agreement.

Minor terms and conditions of emphyteusis include
other conditions of such a transaction, which are also im-
portant for the parties. For instance, such terms and condi-
tions may make provision for cases and cases of return of a
land plot to its owner. The authors of this study agree with
T. Kharitonova that as added supplementary terms and con-
ditions, the text of the emphyteusis agreement should make
provision for the risks of accidental damage or destruction of
the emphyteusis object [25, p. 171]. It is advisable to estab-
lish in the emphyteusis agreement that the land tax payer, by
agreement of the parties, is an emphyteusis user. D. Serhe-
yeva and H. Zhaldak are right that emphyteusis agreements
are remarkably similar to the “act of purchase and sale”, but
unlike the latter, it “limits the term of use” of a land plot [26].

Conclusions

The conducted research shows that the main advantages of
emphyteusis land use both in Ukraine and in other countries

include the fact that the emphyteusis receives not only a
long-term, alienable, but also an inherited real right to ag-
ricultural land plots. The significance of emphyteusis agree-
ments lies in the fact that emphyteutic land use will contrib-
ute to the production of high-quality agricultural products
to meet the population and enterprises of Ukraine with
food and agricultural raw materials. Before entering into an
agreement on the right to use someone else’s land plot for
agricultural needs, the parties must be properly aware of
all the nuances of legal regulation of emphyteutic land use.
Notarisation of emphyteutic land use occurs by entering into
and notarising emphyteusis agreements. Notarial proceed-
ings for concluding emphyteutic land use transactions com-
prise several components. A significant role in the notarial
procedure for certifying emphyteutic land use transactions is
played by identifying the state of familiarisation of the par-
ties to the transaction with the novelties of legal regulation
regarding the right to use land plots for agricultural needs.
Guided by the norms of the Civil Code and Land Code of
Ukraine, the Family Code of Ukraine, the Laws of Ukraine:
“On Notary”, “On State Registration of Real Rights to Im-
movable Property and Their Encumbrances”, other laws and
regulations, the authors of this paper described the main re-
quirements for the procedure for concluding and notarising
emphyteusis agreements.

The texts of agreements for the right to use someone
else’s land plot for agricultural needs must specify mandatory
or basic conditions that follow from the legal regulation of
emphyteutic land use. Supplementary or non-essential terms
and conditions are specified in the texts of emphyteusis
agreements only by mutual consent and at the request of the
parties to such a transaction.

References

[1]1 Reznichenko, S.V., Herasymchuk, L.V., & Shemonayev, V. (2019). General characteristics and types of proprietary rights
on another’s property in civil legislation of Ukraine. Amazonia Investiga, 8(22), 453-458.

[2] Podoprygora, A.A. (1994). Fundamentals of Roman civil law (2" ed.). Kyiv: Venturi.

[3] Code civil du Québec. (1991, January). Retrieved from https://www.legisquebec.gouv.qc.ca/fr/document/lc/ccq-1991.

[4] Gutieva, V.V. (2003). Emphyteusis in Roman law and its reception in the law of Ukraine (Doctoral thesis, Ivan Franko
National University of Lviv, Lviv, Ukraine).

[5] Civil Code of Ukraine. (2003, January). Retrieved from Retrieved from https://zakon.rada.gov.ua/laws/show,/435-15#Text.

[6] Law of Ukraine No. 997 “On Amendments and Repeal of Certain Legislative Acts of Ukraine in Connection with the
Adoption of the Civil Code of Ukraine”. (2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/997-16#Text.

[71 Fedchyshyn, D., Ignatenko, I., & Shvydka, V. (2019). Economic and legal differences in patterns of land use in Ukraine.
Amazonia Investig, 8(18), 103-110.

[8] Fedchyshyn, D., Ignatenko, 1., & Shulga, M. (2018). Legal principles of organic production in Ukraine: Realities and
prospects. Ekonomika Poljoprivreda-Economics of Agriculture, 65(4), 1513-1528.

[9] Yurchenko, E.I. (2019). The right of agricultural land use in Ukraine (Doctoral thesis, Taras Shevchenko National University
of Kyiv, V.M.Koretsky Institute of state and law of National Academy of Sciences of Ukraine, Kyiv, Ukraine).

[10] Land Code of Ukraine. (2001, October). Retrieved from http://zakon.rada.gov.ua/go/2768-14.

[11] Law of Ukraine No. 5070-VI “On Amendments to Certain Legislative Acts of Ukraine Concerning the Termination of the
Right to Use Land Plots When Allocating for Public Needs”. (2012, July). Retrieved from https://zakon.rada.gov.ua/
laws/show/5070-17#Text

[12] Law of Ukraine No. 2498-VIII “On Amendments to Certain Legislative Acts of Ukraine on Resolving Collective Land
Ownership, Improving Land Use Rules in Agricultural Land, Preventing Raids and Promoting Irrigation in Ukraine”.
(2018, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2498-19#.

[13] Law of Ukraine No. 1423-IX “On Amendments to Certain Legislative Acts of Ukraine on Improving the System
of Management and Deregulation in the Sphere of Land Relations”. (2021, April). Retrieved from https://zakon.rada.
gov.ua/laws/show/ 1423-20 # n159.

[14] Dolynska, M. (2021). The evolution of the formation of the right to use someone else’s land for agricultural purposes
(emphyteusis), as a legal institution in independent Ukraine. Analytical and Comparative Jurisprudence, 3, 43-46.

[15] Urkevych, V. (2009). On the legal regulation of the use of another’s land for agricultural purposes. Legal Adviser,
2(28), 2-9.



M. S. Dolynska

[16] Law of Ukraine No. 340-IX “On Amendments to Certain Legislative Acts of Ukraine on Combating Raids”. (2019,
December). Retrieved from https://zakon.rada.gov.ua/laws/show/340-20#Text.

[17]Law of Ukraine No. 3425-XII “On Notary”. (1993, September). Retrieved from http://zakon3.rada.gov.ua/laws/
show/3425-12.

[18] Family Code of Ukraine. (2002, January). Retrieved from http://zakon5.rada.gov.ua/laws/show,/2947-14.

[19] Law of Ukraine No. 1952-IV “On State Registration of Real Rights to Immovable Property and Their Encumbrances”.
(2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15.

[20] Order of the Ministry of Justice of Ukraine “The Procedure for Performing Notarial Acts by Notaries of Ukraine”. (2012,
February). Retrieved from http://zakon5.rada.gov.ua/laws/show/z0282-12.

[21] Dolynska, M.S (2012). Emphyteusis agreement: History, order of conclusion, notarization. Customs: Scientific and
Analytical Journal, 3(81), 251-256.

[22] Order of the State Committee of Ukraine for Land Resources No. 548 “On Approval of the Classification of Types of Land
Use”. (2010, July). Retrieved from https://zakon.rada.gov.ua/laws/show/z1011-10#Te.

[23] Law of Ukraine No. 161-XIV “On Land Lease”. (1998, October). Retrieved from https://zakon.rada.gov.ua/laws/
show/161-14#Text

[24] Kulinich, P. (2007). Personal land easements under the legislation of Ukraine. Legal Journal, 10, 17-21.

[25] Kharitonova, T.Ye. (2014). On the question of determining the essential terms of the emphyteusis agreement. Scientific
Bulletin of the International Humanities University, 8, 169-172.

[26] Serheyeva, D.O, & Zhaldak, H.P. (2021). Features of the market of land resources of Ukraine. Economy and Society, 32.
doi: 10.32782/2524-0072/2021-32-98.

Cnucok Bu KOPUCTaHUX AXKepeAa

[1] Reznichenko S.V., Herasymchuk L.V., Shemonayev V. General characteristics and types of proprietary rights on another’s
property (iura in re aliena) in civil legislation of Ukraine. Amazonia Investiga. 2019. Vol. 8, No. 22. P. 453-458.

[2] Tomompuropa A.A. OCHOBBI PHMCKOTI'0 I'paXkAaHCKOro Inpasa: yueb. nocob. A1 cTy[JeHTOB Iopu/l. By30B U (paKyJIbTETOB.
2-e u3f. nepepab. Kues: Bentypu. 1994, 288 c.

[3]1 Code civil du Québec: texte officiel du 18.01.1991. URL: https://www.legisquebec.gouv.qc.ca/fr/document/lc/ccq-1991.

[4] TyrteeBa B.B. EMiTeB3uc y puMCbKOMY IIpaBi Ta HOro pereniis y mpasi YKpaiHu: aBToped. AucC. ... KaHJ. I0pUA. HayK:
12.00.01 / JIpBiBCcbKMII HalliOHAIbHUI yHiBepcuTeT iM. IBaHa ®panka. JIbBiB, 2003. 21 c.

[5] LueineHuii xomekc Ykpainu: odin. Texer Big 16.01.2003 p. Ne 435-IV. URL: https://zakon.rada.gov.ua/laws/
show/435-15#Text.

[6] IIpo BHeceHHA 3MiH Ta BU3HAHHA TaKUMH, 1[0 BTPATWIM YMHHICTh AEeAKUX 3aKOHOAABUMX aKTiB YKpaiHU y 3B’A3KY 3
npudHATTAM LluBisbHOTO Komekcy Ykpainu: 3akoH Ykpainu Bif 27.04.2007 p. Ne 997. URL: https://zakon.rada.gov.ua/
laws/show/997-16#Text.

[71 Fedchyshyn D., Ignatenko I., Shvydka V. Economic and legal differences in patterns of land use in Ukraine. Amazonia
Investiga. 2019. Vol. 8, No. 18. P. 103-110.

[8] Fedchyshyn D., Ignatenko I., Shulga M. Legal principles of organic production in Ukraine: realities and prospects.
Ekonomika Poljoprivreda-Economics of Agriculture. 2018. Vol. 65, No. 4. P. 1513-1528.

[9] IOpuenko E.I. IlpaBo cijibCbKOrOCIIOAAPCHKOIO 3eMJIEKOPUCTYBAHHA B YKpaiHi: AuC. ... KaHA opuAd. Hayk: 12.00.06 /
KuiBceknil HalioHasbHUN yHiBepcuTeT iMeHi Tapaca IlleBuenka. IHcTuTyT Aepxasu i mpasa iMm. B. M. Koperpkoro
HanionanpHoi. akazemil Hayk Ykpainu. Kuis, 2019. 239 c.

[10] 3emenbHMIT Kogeke Ykpainu: odir. TekeT Big 25.10.2001 p. No 2768-I11. URL: http://zakon.rada.gov.ua/go/2768-14.

[11]Ipo BHeceHHsA 3MiH [10 [lesKMX 3aKOHOJABUMX akTiB YKpaiHU L[O0 NpUIHNHEHHs IpaBa KOPUCTyBaHHA
3eMeJIbHUMM [AiJIAHKaMH NIpU BiABe[eHHi iX AyA cycmisibHuX notpe6: 3akoH Ykpainu Big 5.07.2012 p. Ne 5070-VI.
URL: https://zakon.rada.gov.ua/laws/show/5070-17#Text.

[12] IIpo BHeceHHsA 3MiH [0 [eAKWUX 3aKOHOAABUMX aKTiB YKpaiHU L[O[0 BUPIlIeHHA NUTAHHA KOJIEKTHUBHOI BJIACHOCTI Ha
3eMJII0, YAOCKOHAJIEHHs IMPaBUJI 3eMJIEKOPUCTYBAaHHS Y MacHBaX 3eMeJib CiJIbChKOTOCIOAAPChKOrO MPU3HAYEHHS,
3anobiraHHsa pelAepCTBY Ta CTUMYJIIOBAaHHS 3pOIIeHHsA B YKpaiHi: 3akoH Ykpainu 10.07.2018 p. No 2498-VIIL
URL: https://zakon.rada.gov.ua/laws/show/2498-19#Text.

[13] ITpo BHeceHHs 3MiH [0 iesIKUX 3aKOHOAABUYMX aKTiB YKpaiHU II0A0 BAOCKOHAJIEHHA CUCTeMH YIIPaBJIiHHA Ta AeperyJiAaLil
y cdepi 3emenpbHUX BigHOCHH: 3akoH YkpaiHu Big 28.04.2021 poky 3a No 1423-IX. URL: https://zakon.rada.gov.ua/
laws/show/1423-20#n159.

[14] JomuHcbka M. EBoJtioLis cTaHOBJIEHHS IIpaBa KOPHCTYBAHHA YyXKOI0 3eMeJIbHOI0 JiJIAHKOIO JJIA CiJIbChbKOIOCIOIapPChKUX
notpeb (emdireB3ucy), sIK IPaBOBOT0O iHCTUTYTY, B He3aJIeXHIiN YKpaiHi. AHWIIMUYHO- NOPiGHATbHE NPABO3HABCMEBO.
2021. Ne 3. C. 43-46.

[15] YpxeBuu B. IIpo nnpaBoBe perysoBaHHA KOPHUCTYBAHHSA Yy’KOI0 3eMeJIbHOIO NiJIAHKOIO AJIA CiJIbCbKOIOCIIOJAPChKUX NOTPed.
FOpuoduynuii paduuk. 2009. No 2(28). C. 2-9.

[16] ITpo BHeceHH:A 3MiH A0 AeAKUX 3aKOHOAABUMX aKTiB YKpaiHU MIOA0 NMPOTUAil peliiepcTBy: 3akoH Ykpainu Bif 05.12.2019 p.
Ne 340-IX. URL: https://zakon.rada.gov.ua/laws/show/340-20#Text.

[17] IIpo HOTapiat: 3akoH Ykpainu Big 02.09.1993 p. No 3425-XI1. URL: http://zakon3.rada.gov.ua/laws/show/3425-12.

[18] Cimeiinuit kogekce Ykpainu: odiu. Teker Big 10.01.2002 p. No 2947-111. URL: http://zakon5.rada.gov.ua/laws/show,/2947-14.

[19] [Ipo mepxaBHY peecTpallilo pedyoBUX NpaB Ha HepyxoMe MalHO Ta iX oOMexeHb: 3akoH Ykpainu Bixg 01.07.2004 p.
No 1952-1V. URL: https://zakon.rada.gov.ua/laws/show,/1952-15.

43



Features of Concluding an Emphyteutic Land Use Agreement in Ukraine

[20] INopsimok BuMHEHHs HOTapiaJbHUX Aill HoTapiycamu Ykpainu: Haka3 MinicteperBa foctumii Ykpainu Big 22.02.2012 p.
No 296/5. URL: http://zakon5.rada.gov.ua/laws/show/z0282-12.

[21] Odommnceka M.C. [Joroip emditeB3ucy: icTopis, OpAAOK YKIafeHHs, HoTapiajbHe NOCBiq4eHHA. MumHa cnpasa: Haykoeo-
anatimuyHutl acypHat. 2012. Ne 3(81). C. 251-256.

[22] ITpo 3aTBepmxeHHs Kiacudikarii BUAiB nisboBoro nprusHaueHHs 3eMesb: Hakas JlepxaBHOro komitery YKpaiHu i3
3eMeJIbHUX pecypciB Bif 23 ysmnaa 2010 poky 3a Ne 548. URL: https://zakon.rada.gov.ua/laws/show,/z1011-10#Te.

[23] IIpo openpy 3emti: 3akoH Ykpainu Bif 06.10.1998 p. Ne 161-XIV. URL: https://zakon.rada.gov.ua/laws/show,/161-14#Text.

[24] Kysniniu I1. OcobucTi 3eMeJIbHI CEPBITYTH 3a 3aKOHOAABCTBOM YKpainu. FOpuduynuii scypHat. 2007. Ne 10. C. 17-21.

[25] XapuToHoBa T.€. [lo nuTaHHA BU3HAYeHHA CYTTEBUX YMOB JoroBopy eMdires3ucy. Haykoauil gicHuk MijicHapodHoeo
gymaHimapHoeo yHieepcumemy. 2014. Bum. 8. C. 169-172.

[26] Cepreea 11.0., XXangak I'.I1. OcobsmBocTi GyHKIIOHYBaHHS PUHKY 3eMeJIbHUX pecypciB Ykpainu. EkoHomika i cycniytecmao.
2021. Bun. 32. doi: 10.32782/2524-0072/2021-32-98.

0cob6AMBOCTi YKAaA€HHA AOTrOBOpY
LLOAO0 eMPiTEBTUUHOrO 3€MAEKOPUCTYBAHHA B YKpaiHi

Mapia CtenaHiBHa AOAMHCbKA

N\bBIBCbKUI AEPXABHUI YHIBEPCUTET BHYTPILLHIX cnpaB
79007, ByA. TopopoubKka, 26, M. \bBiB, YKpaiHa

AHoTanis. AKTyaJbHICTh CTATTi 3yMOBJIEHO TUM, L0 B YKpaiHi eM(piTeBTUYHE 3eMJIEKOPUCTYBAaHHS B OCTaHHI pOKHU
BUCTYIIa€ OAHUM 3 OCHOBHUX CIIOCO0iB BUKOPHCTAaHHA 3eMeJIb CiJIbCbKOr0CIoJapCchKoro nNpu3HaueHH:A. llboMy cpusaio
3alpoBaj)KeHHA CyTTEBUX 3MiH O IPaBOBOrO PeryJllOBaHHA B JAepxXaBi eM(}iTeBTUYHOIO 3eMJIEKOPUCTYBaHHs, fKe
I'PYHTYyBaJIOCA Ha Kpall[UX TPAANLiAX 3aKOPAOHHOT'0 JOCBily BUKOPHCTaHHA CiJIbCbKOTOCIIOJapChKUX 3eMeJib. Bincy THiCTD
V 3aKOHOAABCTBi 000B’A3KOBUX PEKBi3UTiB JOroBopy eMbiTeB3UCY, AKi MOXYTh Y MallOyTHbOMY CTaTU OAHIEI0 3 TPUYUH
BU3HAHHA TaKWX [IPABOYMHIB HeJIiIFICHUMU, TAKOX CIIOHYKa€ A0 IPOBeIeHH:A IIboro JoCTimxeHH:. [IpegMeToM BUBUYEHHA
BHCTYNAIOTh HOPMATHUBHI Ta 3aKOHO/IaBYi akTU M[OAO0 PeryJioBaHHA eMiTeBTUYHUX MPaBOBiJHOCUH B YKpaiHi. MeTa
poboTH MoJArac B XapaKTepUCTHI[i OCHOBHUX IIOJIOKEHb [OroBOpiB eMdireB3ucy (IpaBa KOPUCTYBAaHHA Yy>XHMU
3eMeJIbHUMU [iJIAHKaMM A CiJIbChKOrocIoAapchKux notped), ocobauBa yBara ImpufijleHa aBTOPOM YMOBaM TaKHUX
MPaBOYMHIB. ¥ CTATTi PO3IJIAAAIOTHCA HOBEJIU NPABOBOr'O PETYJIIOBAHHSA NpaBa KOPUCTYBAHHA YyXXUMH 3eMeIbHUMU
AiAHKaMM [JId CiJIbCBbKOTOCHOAAapChbKUX MOTpeb Ta OCHOBHI iCTOTHI YMOBHU YKJIaJeHHA JOTOBOpiB eMdiTeB3ucCy
(3emiiekopucTtyBaHHA) B YkpaiHi. Ilif yac mpoBefieHHA [OC/i/)KeHHSA BUKOPHCTOBYBAJIUCA TaKi MeTOAU Mi3HAHHSA:
iCTOPUYHUH, MMOPiBHAJIBHO-IIPABOBUH, JIOTiKO-HOPMATUBHUI, CUCTEMHO-CTPYKTYPHUIL. Y Ipolieci JOCJIiIKeHHA 3[ilicHEHO
iCTOpUKO-TIpaBOBUI aHaJIi3 CTAHOBJIEHHA IIPABOBOI0 PeryJII0BaHHsA IpaBa Ha KOPUCTYBaHHA Yy>KOI0 CiJIbCbKOTOCIIOAAPCHKOI0
3eMeJIbHOI0 AiJIAHKOI0 B He3aslexHil Ykpaini. OcoO6uBy yBary nIpUAaijieHO XapaKTepPUCTUI IPaBoOro peryJloBaHH:A Npasa
1010 KOPUCTYBAHHA YyXOI0 3eMEJIbHOI JiJIAHKOI0 [JIA CiJIbChKOTOCHoAapchkux norpeb (emditessucy) y LusinpHOMY
Ta 3eMeJIbHOMY Kojekcax YkpaiHu. 3’sAcoBaHO yMOBH J0roBopy eMdireB3mcy Ta 0ocobJMBOCTI peasizarii mpasa
eM(piTeBTUYHOr0 3eMJIEKOPUCTYBAaHHA. Y OOCJi/KEHHi [leTajJlbHO MPOaHaJli30BaHO MOPAAOK YKJIAJEeHHS Ta BUMOTU
10 HOTapiaJIbHOrO IOCBi/lueHHA MpaBOUMHIB eMdiTeB3nCy. BuokpemsieHO OCHOBHI Ta JONATKOBi YyMOBHU yKJaJeHH:
J0oroBOpiB Ha eM@piTeBTUYHE 3eMJIEKOPUCTYBaHHA. I3 IijumI0 3axuCTy mpaB Ta iHTepeciB cTOpiH eM@iTeBTUYHOTO
3eMJIEKOPUCTYBaHHA AOroBip em@piTeB3ucy NoBUHEH OyTH HOTapiaJbHO NOCBiAYE€HUM. Y TeKCTaxX JOTOBOPiB eMdiTeB3ncy
MOBUHHO OyJi0o BifjoOpakeHO IepeJliueHi y AOCJigXeHHi OCHOBHiI OOOB’A3KOBi yMOBHU yKJIaAeHHs AOTOBOPY, Ta 3a
6axxaHHAM CTOPiH — iHImI yMoBU. [IpakTUYHy IiHHICTb JOCJIiKEHHA CKJIAJa€ MepeJliK iCTOTHUX Ta JOLATKOBUX yMOB
noroBopy eMmdiTeB3ucy, AKi NOBUHHI OyTu nepenbdavyeHi CTOpOHAMU B TEKCTi MPaBOYMHY, 3 METOI0 3aXUCTY CBOIX IIpaB
Ta iHTepeciB

Kitro4uoBi cjroBa: Aorosip eM@iteB3ncy, CibChKOrocrojapchke 3eMJIEKOPHCTYBaHH:A, HOTapiaJibHe TOCBi{4eHHs [IPABOYMHIB
o010 eMGIiTeBTUYHOIO 3eMJIEKOPHUCTYBaHHA
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Compulsory Educational Measures Applied to Minors:
Debatable Issues of Legal Regulation
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Abstract. The need to find and develop humane and adequate measures to combat juvenile delinquency, to ensure
strict individualisation in the choice of means of influencing children-offenders in combination with maximum respect
for their legitimate interests, is indisputable, which is the relevance of this paper. The purpose of this study was to
identify the shortcomings in the construction of norms regulating the closure of criminal proceedings against minors in
connection with the application of compulsory educational measures to them, to provide recommendations for improving
the relevant norms of criminal and criminal procedural legislation and the practice of their application. During the study,
various methods of cognition were applied: dialectical, comparative, modelling, system-structural analysis, and dogmatic.
It was proved that when applying compulsory educational measures, it is necessary to find out the attitude of a minor
towards what they have done. It was noted that the effectiveness and efficiency of transferring a minor under supervision
depends entirely on the capabilities and responsibility of the person assigned to supervise the minor. Therefore, even
though the law does not require the consent of a legal representative to such a transfer, such consent is factually crucial.
The legislators’ approach was criticised, which, instead of clearly defining the lower and upper limits of the duration of
such measures, is limited to indicating that the duration of compulsory educational measures prescribed in clauses 2 and
3 of Part 2 of Article 105 of the Criminal Code of Ukraine is established by the court that appoints them. It was stated that
the optimal period for these measures is one, maximum two years. Therefore, it was proposed to amend Article 105 of the
Criminal Code of Ukraine aimed at establishing the period for which compulsory educational measures can be imposed,
as well as at determining the circumstances that the court must consider as the basis for choosing one of these measures.
It was proposed that the performance of a minor’s obligation to compensate for the damage caused should make provision
for the following forms: 1) monetary, 2) in-kind - transfer of property, 3) labour. Furthermore, it was proposed that with
these methods it is possible to compensate not only for property, but also for moral damage

Keywords: warning, transfer under supervision, assignment of the obligation of compensation for damage, restriction

of leisure, special requirements for behaviour, referral to a special educational institution

Introduction

Juvenile delinquency is one of the key problems of any so-
ciety (Ukrainian in particular). Therefore, the prevention of
illegal activities of persons under the age of 18 is a priority
task of the state. The Criminal Procedural Code [1], which
governs the procedure for criminal proceedings against mi-
nors, pursues the purpose of creating favourable conditions
for establishing the reasons for committing a criminal of-
fence (or other socially dangerous act), searching for opti-
mally effective measures of influence, considering informa-
tion about the minor’s personality and achieving their social
rehabilitation.

The basis of international standards for the rights of mi-
nors is the principle of the best interests of the child. It means
abandoning the conventional goals of criminal proceedings:
prevention and punishment in favour of rehabilitation and re-
storative justice. International instruments for the protection
of children involved in criminal procedural relations are also
aimed at observing the principle of proportionality. This basis
means that any measures of influence against a minor should
be applied considering their identity and the nature of the ille-
gal act committed by them [2, p. 213; 3, p. 159-161].

Suggested Citation

A.S. Habuda, V.R. Isakova [4, p.140-141], V.O. Merku-
lova [5, p. 127-128], A.M. Yashchenko [6, p.182-186], not
without reason state that upon conducting criminal proceed-
ings against minors, opportunities to ensure their rights and
legitimate interests are not fully used. That is why improving
the efficiency of judicial proceedings in the implementation
of criminal proceedings against this category of individu-
als is important. These circumstances indicate the need for
further development of both a theoretical concept for the
implementation of criminal proceedings against minors, and
specific recommendations for their use by law enforcement
officers in practice.

Various issues related to criminal proceedings against
minors on the use of compulsory educational measures were
considered in scientific publications and studies by V.M. Bur-
din [7], O.V. Kuzmenko [8], L.M. Paliukh [9], A.L. Tergulo-
va [10], P.V. Khriapinskyi [11], A.M. Yashchenko [6] and
others. The studies of these researchers made a substantial
contribution to the development of the science of criminal
procedure. At the same time, they are devoted to certain aspects
of legal proceedings against minors (including the subject
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matter of evidence in these criminal proceedings, the legal
regulation of the closure of criminal proceedings against mi-
nors with the use of compulsory educational measures, so-
cio-psychological aspects of criminal procedural proceedings
against minors). Therewith, some studies are based on the
norms of the previously existing national criminal procedural
legislation [7; 9].

With the adoption of the new Criminal Procedural
Code of Ukraine [1], many issues arise in criminal proceed-
ings that were not previously the subject of comprehensive
research. It is necessary to state that in the publications of
scientists who are most involved in the investigation of the
problems of the use of compulsory measures of an educa-
tional nature, namely V.M. Burdin [7], V.O. Merkulova [5],
L.M. Paliukh [9], P.V. Khryapinskyi [11], insufficient atten-
tion is paid to: a) inconsistencies between the provisions
of the Criminal Code and the Criminal Procedural Code of
Ukraine regulating the grounds and procedure for apply-
ing these measures; b) discrepancies between the relevant
norms of the Criminal Code of Ukraine and the Civil Code
of Ukraine in terms of determining the age of a minor, who
may be charged with the obligation to compensate for the
damage caused to them; c) the need to legislatively consol-
idate a provision aimed at establishing the time frame for
which these measures can be assigned; d) the need to expand
the existing list of compulsory educational measures, con-
sidering the provisions of international acts ratified by the
Verkhovna Rada (which, at the same time, was done by the
author of this paper).

The purpose of this study was to investigate the prob-
lems of applying coercive measures of an educational nature
to minors, as well as to develop a proposal for their solution.

Possibility of Correcting a Minor Without Applying
Punishment. Recognition of Guilt By a Minor
as a Condition for Closing Proceedings Using

Compulsory Educational Measures

Compulsory measures of an educational nature can be ap-
plied by the court: a) in relation to a child who committed
a socially dangerous act before reaching the age from which
criminal liability may arise (Part 2 of Article 97 of the Crim-
inal Code of Ukraine); b) when deciding on release from
criminal liability (Part 1 of Article 97 of the Criminal Code
of Ukraine); c) when releasing a minor from punishment
(Part 1 of Article 105 of the Criminal Code of Ukraine) [12].

When deciding to apply compulsory educational mea-
sures to a minor, both with their release from criminal liabil-
ity and with their release from punishment, it is necessary to
make sure that the correction of such a child is possible with-
out applying punishment. As for the fact that a minor can be
corrected without criminal punishment, this circumstance is
of an evaluative nature. It is subjective and depends not only
on the real facts indicating the possibility of correction. This
circumstance also depends on the discretion of the judge who
decides to close (or, conversely, not close) the criminal pro-
ceedings. The absence of any legal regulation of the criteria
for establishing such a possibility turns this condition into a
subjective assessment category. Therefore, it is not surprising
that this circumstance causes the greatest controversy among
theorists and difficulties among law enforcement officers [9,
p- 89, 127; 10, p. 157]. Determining the possibility of correct-
ing a person is associated with a certain element of risk.

Making the right decision on the application of com-
pulsory educational measures is possible only as a result of
studying the identity of a minor, the conditions of their up-
bringing and life, identifying the causes and conditions that
contributed to the commission of a criminal offence, and the
possibilities of eliminating such. These circumstances allow
concluding on the minor’s pedagogical neglect and decide on
the possibility of their re-education and correction by public
influence or administrative penalties. The importance of iden-
tifying these circumstances in juvenile proceedings is no less
important than collecting and consolidating evidence of chil-
dren’s guilt. An essential role in determining the probability of
correcting a child without applying punishment is played by
the identity of a minor, namely their psycho-emotional state,
the motives that guided them during the commission of a
criminal offence (or other socially dangerous act), the purpose
of illegal behaviour [9, p. 91-94, 127]. When deciding on the
possibility of correcting a teenager, one should also focus on
their environment. The actions and decisions of a child largely
depend on the microenvironment that formed it. Information
about the people around the teenager and their possible ad-
verse impact on the minor will be important for deciding on
the possibility of applying compulsory educational measures
that can lead to its correction. Thus, when deciding on the
possibility of correcting a minor, data that characterise their
personality and the act committed by them, the presence of
an adequate and healthy household and family environment,
an educational and/or labour collective, awareness of the act
committed, and sincere remorse are important.

When finding out the living conditions and upbring-
ing of a child in a family, it is worth paying attention to who
was factually engaged in the upbringing of a teenager, what
is the influence of the family and other relatives on the de-
velopment of the child’s aspirations, life attitudes and views.
When studying the conditions of study (and/or work) of a
teenager, it is necessary to find out whether the child stud-
ied; if so, in what institution, what is their behaviour and
academic performance, what subjects they like, with whom
they are friends. To get acquainted with the interests of a
minor, one should answer the following questions: how a
teenager spends their leisure time, what they like to do the
most (whether they are fond of sports, what literature they are
interested in), whether they have friends (if any — whether
they know what the child in question is doing, whether they
know about the violation committed by a teenager, how they
react to it; what is the influence of friends on the teenager).
It is also necessary to establish the following circumstances
regarding the negative behaviour of a minor in the past:
whether they had previously committed criminal offences,
if so, when and how many, whether they were convicted
and at what age and for what criminal offences, where they
served their sentence, whether they were not subjected to
non-custodial sentences, whether they were sent for re-ed-
ucation to a collective, whether they were in a special insti-
tution for minors (if so, for what and how long they were
there). In addition, when closing criminal proceedings using
compulsory educational measures, it is necessary to analyse
the post-criminal behaviour of a minor, their attitude towards
the committed criminal offence [3, p. 172].

The following may indicate in favour of the child:

1) the presence of several unfavourable circumstances at
the same time. Often there are situations when a minor com-
mits a criminal offence due to the occurrence of unfavourable



circumstances. This can be a difficult financial situation,
in which a child from a dysfunctional family was deprived
of attention and control from adults, and sometimes even
malnourished or, in general, starving. Unfavourable circum-
stances can manifest themselves in a situation where the
child has an acute conflict with the immediate environment,
which can push them to commit a criminal offence);

2) the fact that the illegal act was committed under the
influence of adults. It is sometimes beneficial for adult crimi-
nals to involve children as direct executors of the act prohib-
ited by the Criminal Code of Ukraine [12], considering the
fact that the latter will bear lighter responsibility (compared
to adults) or they will not be held criminally liable at all);

3) the fact that the child has not previously committed
illegal acts. Violation of the provisions of the Criminal Code
of Ukraine committed by a minor [12] may be their only and
first violation of the law. In this case, the use of compulsory
educational measures is aimed at enabling the minor to de-
velop in normal, familiar conditions);

4) the presence of a positive characteristic at the place of
study, work, or residence. This circumstance should be consid-
ered next to the above. It is the characteristic of a minor that
allows drawing up their final “portrait”; it helps determine
whether compulsory educational measures can contribute to
such correction and exact the necessary correctional influ-
ence on the minor. Sometimes the characteristic of a minor
is negative. But it can also be concluded from it that despite
the illegal actions of the victim, their cynicism, there are still
activities and people interesting to such a person, capable of
distracting them from negative company);

5) sincere remorse and assistance in solving a criminal
offence. Sincere remorse and active assistance in solving
a criminal offence may lie in appearing with a confession,
exposing other participants in a criminal offence, providing
assistance to law enforcement officers in exposing accom-
plices, searching for evidence in criminal proceedings);

6) voluntary compensation for losses caused and com-
pensation for damage caused by a criminal offence. This cir-
cumstance can manifest itself in the return of stolen items
by minors, restoration of damaged property or restoration of
destroyed items, reimbursement of its value, etc.).

Some researchers note that it is impossible to close
criminal proceedings against a minor if they plead not guilty [13,
p. 103]. Indeed, if a person does not consider themselves
guilty of committing the acts incriminated to them, then, ob-
viously, they have nothing to correct in such behaviour. Fail-
ure to admit guilt calls into question the expediency of ap-
plying compulsory educational measures. Remorse implies a
full admission of guilt on all points of suspicion (accusation)
and sincere regret for what they did. The entire procedure of
correction and re-education is based on a critical attitude
towards the committed offence and a sincere confession.
Neither the norms of criminal legislation nor the norms of
criminal procedural law contain a direct indication that a
guilty plea indicates the possibility of correction. However,
this circumstance, undoubtedly, must be considered as one
that describes a person. The degree of remorse of a minor
determines the possibility of correction. At the same time,
the child’s admission of guilt should be considered as part of
the proven possibility of correction by applying compulsory
educational measures, and not as the main proof of their
guilt. However, some researchers confuse such concepts as
“non-admission of guilt by minors” and “their disagreement
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to close proceedings on this basis” [9, p. 143], factually iden-
tifying them. This is incorrect: it is possible that a teenager
fully and sincerely repents, but at the same time categorically
objects to the closure of proceedings against them on the
grounds under consideration.

Problematic Issues of Applying Compulsory
Educational Measures in the Form of a Warning
and in the form of Restriction of Leisure
and Establishment of Special Requirements
for the Behaviour of a Minor

A warning (prescribed in Clause 1, Part 2 of Article 105 of the
Criminal Code of Ukraine) [12] is the mildest coercive mea-
sure of an educational nature and is reduced to explaining
to the juvenile offender the essence of the damage caused by
them and the consequences of the committed act. This mea-
sure is usually applied in practice simultaneously with some
other compulsory measure of an educational nature. Experts
perceive it as low-performance, ineffective, such that it is
incapable of exacting the proper influence on the violator,
suggesting not to apply it independently [7, p. 81; 8, p. 12].

The reservation is not related to the performance of
any duties by the minor (rather than the obligation to make
amends for the damage caused or comply with certain re-
quirements for restricting leisure time). Therefore, it would
be advisable to exclude the reservation altogether from the
number of compulsory educational measures applied by the
court to minors and preserve the significance of this measure
as a preventive measure. Given this, the authors of this study
advises excluding Clause 1 of Part 2 of Article 105 of the
Criminal Code of Ukraine [12].

Limiting leisure time and establishing special require-
ments for the behaviour of a minor offender (Clause 2, Part 2,
Article 105 of the Criminal Code of Ukraine) [12] is, on the one
hand, one of the strict coercive measures of an educational
nature, and on the other hand, it provides great opportunities
for differentiated influence on the child This measure is ob-
viously one of the most effective, and it should be prescribed
in the vast majority of cases.

Restriction of leisure activities and the establishment
of special requirements for the behaviour of a minor may in-
clude a ban on visiting certain places, using certain forms of
leisure (including those related to driving a vehicle), limit-
ing staying out of the house after a certain time of day, trav-
elling to a certain area, etc. The child may also be required
to return to an educational institution or find a job. This list
is not exhaustive. The court decision should indicate what
specific requirements are established for the behaviour of a
minor and for how long. This measure is related to the im-
pact that is most real for the minor. Restriction of the child’s
freedom of action is a prevention of repeated commission of
criminal offences.

Requirements for the behaviour of a minor violator
should not be abstract, but, on the contrary, as clear and
specific as possible. For instance, it is impossible to demand
from the child the “respect for adults”, “ideal behaviour” [13,
p. 106]. The list of such requirements and restrictions is not
exhaustive. This allows the court to apply the most effective
measures, considering the identity of the minor and their
living conditions, and set specific requirements. Any require-
ment for the behaviour of a minor offender within the frame-
work of such a measure of influence as the restriction of

47



48

Compulsory Educational Measures Applied to Minors: Debatable Issues of Legal Regulation

leisure time and the establishment of special requirements
for their behaviour must be conditioned by the prevention
of committing an offence.

Problematic Issues of Transferring a Minor Under
Supervision as One of the Compulsory Measures

of an Educational Nature

When placing a minor under supervision (prescribed in Clause 3,
Part 2, Article 105 of the Criminal Code of Ukraine) [12],
the legislator does not require obtaining the consent of le-
gal representatives as a condition for the application of this
measure. However, the application of the relevant measure
without such consent is impractical, in this case it will defi-
nitely not give a positive result [13, p. 107]. The procedural
form of such consent should be a request from a person or
organisation to assume obligations to exercise supervision
over a minor. Furthermore, it is necessary to verify the liv-
ing conditions and social trustworthiness of the persons to
whom the minor is transferred under supervision (for the
possibility of entrusting them with responsibility for such a
minor). When transferring a minor to supervision, the judge
must ensure that the individuals concerned have a positive
influence on the teenager, can ensure that they are moni-
tored daily and that they behave appropriately. For this, it is
necessary to request characteristics for them.

The efficiency and effectiveness of this measure depends
entirely on the capabilities and responsibilities of the person
assigned to supervise the minor. Therefore, even though the
law does not require the consent of a legal representative to
such a transfer, such consent is factually crucial. In the legal
literature, the position is expressed, according to which the
existence in the list of coercive measures of an educational
nature of transfer under the supervision of parents or persons
who replace them is ineffective. As for the transfer under su-
pervision to other individuals, teachers or labour collectives,
supporters of this approach generally have no objections.
They explain this position by the fact that the content of the
event under consideration repeats the requirements of family
legislation. Assigning duties to the legal representatives of a
minor to exercise educational influence in relation to them
is, in their opinion, a formal norm, since the upbringing of
children is already the responsibility of parents or other legal
representatives [7, p. 86; 8, p. 13].

Furthermore, according to adherents of the correspond-
ing approach, it turns out that legal representatives during
the entire period of growing up of a teenager did not bother
to instil in the latter the norms and traditions of cohabitation,
law-abiding behaviour and morality, which is why the minor
committed a criminal offence (or other socially dangerous
act), but at the same time the legislator admits that the al-
ternative to bringing to justice may be to leave the child
among the same individuals without any special changes in
the conditions of everyday life of the child. They ask ques-
tions about how seriously it will affect the worldview of the
minor and their attitude towards the crime. And they them-
selves give the answer to it: it will not have a real impact.
Therefore, it is proposed to formulate the relevant provision
of the criminal law in such a way as to exclude the transfer
of a minor violator under the supervision of legal represen-
tatives as a compulsory measure of an educational nature.

This approach seems too categorical. It is possible
that the minor committed a violation of the requirements of

the Criminal Code of Ukraine [12] for the first time, due to a
combination of certain unfavourable circumstances, by neg-
ligence, by its nature this act does not pose a considerable
public danger. Therefore, in such situations, it is probably
not worth unequivocally asserting that legal representatives
do not cope with their duties of exercising educational influ-
ence. At the same time, in any case, children who are mar-
ried should not be placed under the supervision of parents
or individuals who replace them. This is conditioned upon
the fact that according to the norms of the Family Code [14],
when minors enter into marriage, parental rights and obliga-
tions are terminated.

Problematic Issues of Obliging a Minor
to Compensate for The Damage Caused as a Type
of Compulsory Educational Measures

Another effective and efficient coercive measure of an ed-
ucational nature is imposing on a minor, who has reached the
age of 15 and has earnings, property, or funds, the obligation to
compensate for property damage caused (Clause 4, Part 2, Arti-
cle 115 of the Criminal Code of Ukraine) [12]. According to
the current legislation of Ukraine [12], there are no restric-
tions on the appointment of this measure depending on the
amount of damage. This obligation of the minor should not
duplicate the civil claim and should not be too much for the
child. When applying this measure, the judge must pursue
the purpose of educational influence (i.e.is, the minor must
compensate for the damage caused using their own funds).
This measure is indefinite in nature; however, when applied,
the judge can set (considering the capabilities of the minor)
real deadlines for execution. By agreement with the victim
and the minor violator, the judge can set the term and form
of compensation for damage. When considering the content
of this coercive measure of an educational nature, this refers
to the priority of educational influence (parents and guard-
ians should not bear material responsibility in this case; the
property situation of the minor must be considered here).

Notably, according to the provisions of the Civil Code
of Ukraine (namely, Parts 1 and 2 of Article 1179 of the Civil
Code [15]), a minor aged 14 to 18 years is responsible for the
damage caused to them independently on general grounds.
And only if such a minor does not have sufficient property to
compensate for the damage, it is compensated (either in the
missing share, or in full) by their legal representatives. The
approach reflected in Clause 4 of Part 2 of Article 115 of the
Criminal Code of Ukraine [12] (which mentions the assign-
ment of the analysed duty to a child over 15 years of age)
corresponded to the provisions of previously existing civil
legislation [16] but does not consider the provisions of the
current Civil Code of Ukraine [15]. Considering the provi-
sion prescribed in Part 1 of Article 1179 of the Civil Code of
Ukraine [15], it is recommended to amend the norm defined
in Clause 3 of Part 2 of Article 105 of the Criminal Code of
Ukraine [12], agreeing on the provisions of both codes [15;
16], and apply a compulsory measure of an educational na-
ture in the form of imposing on a minor who has property,
funds or earnings, the obligation to compensate for property
losses, from the age of 14, and not 15 years.

Sometimes researchers claim that a necessary condi-
tion for applying this measure is to cause substantial prop-
erty losses to the victim [10, p. 127]. This statement, admit-
tedly, does not follow Ukrainian legislation. The amount



of damage that can be compensated for by a minor violator
is not limited. Furthermore, this term (“substantial losses”)
requires criteria for its establishment because it is subjec-
tive. Some experts suggest imposing such an obligation on
the violator-child, provided that the minor has independent
earnings and the amount of losses does not exceed their av-
erage monthly earnings (income). Otherwise, compensation for
damage should occur according to civil procedure [10, p. 128].
A similar approach is reflected in Clause 3 of Part 2 of Arti-
cle 117 of the Criminal Code of the Republic of Belarus [17].
However, this approach seems unfounded. The correspond-
ing funds can be given to the child, inherited by them, won,
found, etc. This recommendation obviously does not consider
the fact that receiving wages is not the only way to acquire
property rights. Moreover, a minor may not have an income
that would be defined as “average monthly”. It can be one-
time, random, or determined by a certain opportunity to earn
money. In the end, a teenager could save and accumulate
certain funds for a long time, and therefore the amount avail-
able to a minor may well exceed the amount of their average
monthly earnings (if they have one) — salary, scholarships, etc.

If for a reservation (prescribed in Clause 1 of Part 2
of Article 105 of the Criminal Code of Ukraine) [12] the law
absolutely justifies not setting a certain time limit (since its
implementation takes place immediately in a court session),
then the Criminal Code of Ukraine [12] unreasonably does
not define the duration of the application of compulsory
educational measures prescribed in Clauses 2, 3 and 4 of
Part 2 of Article 105 of this Code [12]. This does not allow
the court to properly monitor the implementation and prove
the child’s failure to comply with the analysed enforcement
measures and does not contribute to the effective application
of norms. Therewith, certain difficulties arise in establishing
whether the child is trying to evade the use of compulsory
educational measures and the possibility of bringing them
to criminal responsibility under such conditions [13, p. 108;
18, p. 14].

The legislator, instead of clearly defining the lower
and upper limits of the duration of these measures, is limited
only to indicating that the duration of compulsory educa-
tional measures prescribed in Clauses 2 and 3 of Part 2 of
Article 105 of the Criminal Code of Ukraine [12] (there is
not even a mention of the measure prescribed in Clause 4
of Part 2 of this Article!) is established by the court that ap-
points them. It appears that the most optimal period for their
application is a year, with a maximum of two years. During
this time, it is probably possible to reach a relatively reliable
conclusion either about the correction of the minor (or, con-
versely, about their attempt to evade the implementation of
the compulsory measure of an educational nature applied).

Considering the above, it is necessary to amend Ar-
ticle 105 of the Criminal Code of Ukraine [12], aimed at
establishing the period for which compulsory education-
al measures can be imposed, as well as at determining the
circumstances that the court must consider as the basis for
choosing one of these measures. Taking this into account,
the author of this paper proposes the following wording of
Part 3 of Article 105 of the Criminal Code of Ukraine [12]:

“3. A minor may be subject to several coercive mea-
sures of an educational nature, prescribed in Part 2 of this
Article. The duration of compulsory educational measures
prescribed in Clauses 2-4 of Part 2 of this Article is estab-
lished by the court that appoints them, within up to two years.
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When assigning compulsory measures of an educational na-
ture, the court must consider the nature and degree of public
danger of the criminal offence, the identity of the minor, the
circumstances mitigating and aggravating the punishment,
the impact of the imposed measure on the correction of the
minor”.

As for the compulsory measure of an educational na-
ture prescribed in Clause 4 of Part 2 of Article 105 of the
Criminal Code of Ukraine [12], there are comments that
bring up two more questions. First, it is surprising why the
legislator prescribes the possibility of compensation only for
property losses caused but is silent about the possibility of
compensation to minors for physical, moral (non-property)
damage caused. Furthermore, it appears quite acceptable to
compensate for the damage caused not only with money or
property, but also with personal efforts and work. Other re-
searchers share these considerations [5; 7].

Therefore, the forms of performing the obligation to
compensate for property damage, compensation for moral
(non-property) damage should be (de lege ferenda): 1) mon-
etary — compensation for the damage caused by money;
2) in-kind - the transfer of property of similar, equal value
(and possibly more valuable) to the damaged or destroyed,
3) labour — compensation for the damage caused by personal
labour, one’s own efforts. Using these methods, it is possible
to compensate not only for property, but also for physical
and moral (non-property) damage.

Considering the above, it is recommended to state the
provisions of Clause 4 of Part 2 of Article 105 of the Criminal
Code of Ukraine [12] in the following wording: “imposing
on a minor who has reached the age of fourteen the obli-
gation to compensate for property damage, compensation
for physical, moral (non-property) damage at the expense of
their property, funds, or earnings or their labour”. Further-
more, for the most full establishment of the information on
the property status of a minor to ensure compensation for
damage caused by a criminal offence, it is necessary to sup-
plement the list of circumstances that must be proven in cases
of criminal offences by minors (Article 485 of the Criminal
Procedural Code of Ukraine of 2012) [1] with Clause 5: “the
presence of property, funds, or earnings of a minor or their ability
to compensate for the damage caused by their labour”.

Problematic Issues of Applying the Placement
of a Minor Violator in a Special Educational
Institution for Children and Adolescents

Another coercive measure of an educational nature is placing
a minor in a special educational institution for children and ado-
lescents (Clause 5, Part 2, Article 105 of the Criminal Code of
Ukraine) [12]. The ECHR in the decision “Blokhin v. Russia” [19]
recognised that the procedure of placing a minor in a special
educational institution has signs of criminal prosecution and
must be accompanied by proper guarantees.

Analysis of the provisions of international documents
regulating certain issues of protection of children’s rights in-
dicates that the stay of a minor in a special educational in-
stitution can be regarded as a type of deprivation of liberty.
The UN Rules for the Protection of Minors Deprived of Lib-
erty (adopted by the UN General Assembly on December 14,
1990), interpret the deprivation of liberty as “any form of
detention or imprisonment of any person, or their placement
in a state, or a private correctional institution, which the minor
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is not allowed to leave at their will, based on the decision of
any judicial, administrative, or other state body” [20]. It is
obvious that the referral of a minor to a special educational
institution is compulsory, and the child does not have the
right to leave this institution. Therefore, the placement of
a minor violator in a special educational institution is the
strictest compulsory measure of an educational nature.

According to the requirements formulated in Clause 19
of the UN Standard Minimum Rules for Juvenile Justice (Beijing
Rules), “the placement of minors in a correctional institution
should always be a measure of last resort, applied within
the “minimum possible period” [21]. Part 1 of Article 502
of the Criminal Procedural Code [1] covers the possibility
of early release of a child whose behaviour indicates their
re-education, from the compulsory educational measure ap-
plied to them. Incentive measures in the presence of socially
approved behaviour, admittedly, are important and necessary.
However, this model provision is not of a procedural but of
a substantive nature. The Criminal Code of Ukraine (Part 3
of Article 3) directly, unambiguously, and absolutely reason-
ably states that “other criminal consequences” (along with
crime and punishment of an act) can be defined in it, and not
in any other regulation. There is no doubt that the advance
release from the use of such measures of the violator-child,
is nothing more than that “other consequence” of a criminal
law nature. Therefore, the relevant provision must be reflected
in the Criminal Code of Ukraine [12].

At the same time, all other provisions of Article 502
of the Criminal Procedural Code [1] (namely that: a) this de-
cision can be made by a court at the location of the relevant
educational institution; b) that such a request can be made
by the minor themselves, their legal representative by law or
the prosecutor; c¢) and that when considering it, it is neces-
sary to find out the position of the council of this institution)
are procedural issues. It is also necessary to pay attention to
other shortcomings of the legal regulation of advance release
from the application of these measures. First, the discrepan-
cy between the text of Article 502 of the Criminal Procedural
Code [1] (which refers to early release from any of the mea-
sures listed in Part 2 of Article 105 of the Criminal Code of
Ukraine [12] —except a warning) and its name (which refers
exclusively to the early release of a child from compulsory
educational measures prescribed in Clause 5 of Part 2 of Ar-
ticle 105 of the Criminal Code of Ukraine) [12].

Furthermore, for some reason, the analysed article is
placed in Clause 2 of Chapter 38 of the Criminal Procedural
Code of Ukraine [1] under the title “Application of compul-
sory educational measures to minors who have not reached
the age of criminal responsibility”. Here the comments are
raised by three nuances:

a) incorrect use of the term “age of criminal liability” —
since criminal liability, admittedly, has no age, and cannot
have it. The correct phrase is “the age at which criminal
liability begins”;

b) the term “application” used in the title of this clause is
also noteworthy, as it denotes only the final stage of the pro-
ceedings in cases of this category and does not cover the pro-
cedural activities of the investigation of these proceedings;

c) attention is also drawn to the fact that the norm,
which provides the grounds for the application of coercive
measures of an educational nature to children who, before
reaching the age from which criminal responsibility may arise,

have committed a socially dangerous act that falls under the
characteristics of the act, prescribed in the Special Part of
the Criminal Code (Part 2 of Article 97 of the Criminal Code
of Ukraine) is contained in the Article of this Code entitled:
“Exemption from criminal liability with the use of coercive
measures of an educational nature” [12]. But this category
of children is not exempt from criminal liability, while the
latter is excluded. The difference between “exemption from
criminal responsibility” and “exclusion of criminal responsi-
bility” (which is well-known and indisputable in the theory
of criminal law) is that only a person whose act contains all
the elements of a criminal offence can be exempted from
criminal responsibility. Considering the above, it is recom-
mended:

— to amend the title of §2 of Chapter 38 of the Criminal
Procedural Code [1] as follows: “Proceedings regarding the
application of coercive measures of an educational nature to
persons who have committed socially dangerous acts before
reaching the age from which criminal responsibility may arise”;

— to exclude Part 2 from Article 97 of the Criminal Code
of Ukraine [12];

— to supplement the Criminal Code of Ukraine [12] with
a new Article 97! “Application of compulsory educational
measures against a person who has committed a socially
dangerous act before reaching the age from which criminal
liability may begin” of the following content:

— “The court has the right to apply coercive measures of
an educational nature, prescribed in Part 2 of Article 105 of
the Criminal Code of Ukraine [12], to a minor who, before
reaching the age from which criminal responsibility can be
imposed, has committed a socially dangerous act that falls
under the characteristics of an act prescribed in the Special
Part of this Code”;

— to supplement Article 105 of the Criminal Code of
Ukraine [12] in Part 3! in the following wording: “A minor
whose behaviour during their stay in a special educational
institution for children and adolescents indicates their re-ed-
ucation may be prematurely released from this coercive
measure of an educational nature in the manner prescribed
by the Criminal Procedural Code of Ukraine” [1];

— to remove Article 502 from Section 2 of Chapter 38
of the Criminal Procedure Code [1];

— to supplement section 1 of Chapter 38 of the Criminal
Procedural Code [1] with Article 497! of the following content:

“Article 497'. Advance release of a minor from a spe-
cial educational institution.

“A minor whose behaviour during their stay in a spe-
cial educational institution indicates re-education may be
released early from such a compulsory measure of an edu-
cational nature. A decision of a court within the territorial
jurisdiction of which the relevant institution is located may
be made based on the results of a request from a minor, their
legal representative, defence lawyer, or prosecutor. Upon
considering the application, the opinion of the council of the
special educational institution where the minor is located
must be clarified.”

Expansion of The List of Compulsory
Educational Measures

The list of compulsory educational measures is closed. At
the same time, international legal norms make provision for



a broader list of measures of influence. Article 18 of the UN
Standard Minimum Rules for the Administration of Juvenile
Justice (Beijing Rules) singles out a provision on work for
the benefit of the public; resolution on participation in group
psychotherapy and other similar measures [21]. Obviously,
there is a need to expand the list of relevant measures, which
is consistent with the principle of individualisation of influ-
ence. At the same time, their open list is unacceptable — an
expansive interpretation of the norms of criminal law is an
extremely undesirable phenomenon.

Considering the above, it is recommended to supplement
Part 2 of Article 115 of the Criminal Code of Ukraine [1] with
Clause 6, which would prescribe a new compulsory measure
of an educational nature — “non-paid labour of an educational
nature”, and in a separate section of this Code (where the
definition of the terms used in it would be specified) to indi-
cate what the legislator implies (such labour could include
cleaning parks, squares, feasible care for patients in state
healthcare institutions, assistance in organising leisure activ-
ities for children in preschool educational institutions, etc.).

Conclusions

The above gives grounds for the following conclusions:

1. When deciding to apply coercive measures of an
educational nature to a minor (both with their release from
criminal responsibility and with their release from punish-
ment), the court must make sure that his correction is possible
without the use of punishment.

2. Neither the norms of criminal legislation nor the
norms of the criminal procedural law contain a direct indi-
cation that the admission of guilt by a minor indicates the
possibility of correction. However, the process of correction
and re-education is based on a critical attitude towards the
committed offence and its sincere recognition. And therefore,
the non-recognition of guilt by minors calls into question the
expediency of applying coercive measures of an educational
nature.

3. The recognition of a minor violator’s guilt should
be considered as part of the proven possibility of correction
by applying compulsory educational measures, and not as
the main proof of their guilt.

4. The concepts of “non-admission of guilt by a minor”
and “their disagreement to close the proceedings on this
basis” are not identical. It is possible that the teenager fully
and sincerely repents, while categorically objecting to the
closure of proceedings against them with the use of compul-
sory educational measures.

5. The warning is not related to the performance of
any duties by the minor. Therefore, it would be advisable to
exclude it from the list of compulsory educational measures
altogether and preserve the importance of this measure as
a preventive measure. Taking this into account, it is recom-
mended to remove Clause 1 of Part 2 of Article 105 of the
Criminal Code of Ukraine.

6. Restriction of leisure time and establishment of
special requirements for the behaviour of a minor violator is
one of the most effective and efficient compulsory measures
of an educational nature. Any requirement for the conduct of
a minor offender within the framework of such a measure of
influence must be conditioned by the prevention of the com-
mission of an offence. Therewith, the requirements for the
behaviour of a minor violator should be as clear as possible.

V. V. Navrotska

7. Even though the law does not require the consent
of legal representatives to transfer a minor under their su-
pervision, such consent is crucial.

8. The position, according to which it should be im-
possible to transfer a minor offender under the supervision
of legal representatives as a coercive measure of an educa-
tional nature, has been criticised.

9. It was justified that children who are married
should not be placed under the supervision of parents or
persons who replace them.

10. Considering the provisions of Part 1 of Article 1179
of the Civil Code of Ukraine, it is necessary to change the
norm specified in Clause 3, Part 2 of Article 105 of the Crim-
inal Code of Ukraine, harmonising the provisions of both
codes and applying a coercive measure of an educational na-
ture in the form of imposing on a minor, who has property,
funds or earnings, the obligation to compensate for property
damage, from the age of 14, not 15.

11. The statement that a necessary condition for the ap-
plication of a coercive measure of an educational nature, pre-
scribed in Clause 3, Part 2 of Article 105 of the Criminal Code
of Ukraine, is significant property damage to the victim, has
been criticised. It was indicated that the amount of damage
that can be compensated for by a minor violator is not limited.

12. Arguments were given regarding the proposal
made in the legal literature to impose on the violator-child
the obligation to compensate for the damage caused, provided
that the minor has independent earnings and the amount of
losses does not exceed their average monthly earnings (income).

13. It was proposed to amend Article 105 of the Crim-
inal Code of Ukraine aimed at establishing the period for
which compulsory educational measures can be imposed, as
well as at determining the circumstances that the court must
consider as the basis for choosing any of these measures.

14. It was established that with regard to the coercive
measure of an educational nature, prescribed in Clause 4,
Part 2, Article 105 of the Criminal Code of Ukraine, the leg-
islator unjustifiably foresees the possibility of compensating
minors only for property damage, but is silent about the pos-
sibility of compensation for physical, moral (non-property)
damage caused by them. Furthermore, it would be accept-
able to compensate for the damage caused not only with
money or property, but also with personal efforts and work.

15. To fully clarify the data on the property status of a
minor to ensure compensation for damage caused by a crim-
inal offence, it is necessary to expand the list of circumstances
to be proved in cases of criminal offences of minors (Article 485
of the Criminal Procedural Code of Ukraine 2012) with
Clause 5: “Availability of property, funds, or earnings of a
minor or their ability to compensate for the damage caused
by their labour”.

16. To improve the legal regulation of the application
of compulsory educational measures prescribed in Clause 5
of Part 2 of Article 105 of the Criminal Code of Ukraine, it is
recommended to introduce some changes and amendments
to the Criminal Code and the Criminal Procedural Code of
Ukraine.

17. The position on establishing an open list of com-
pulsory educational measures has been criticised.

18. It was proposed to expand the existing list of
compulsory educational measures by including “free educa-
tional work” in it.

51



52

Compulsory Educational Measures Applied to Minors: Debatable Issues of Legal Regulation

References

[1] Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

[2] Reznik, O., Bondarenko, O., Utkina, M., Yanishevska, K., & Ilchenko, O. (2022). Mediation in the case of a criminal offence
or a felony. Amazonia Investiga, 11(49), 210-217.

[3]1 Vorobey, P., Vorobey, O., Matviichuk, V., Niebytov, A., & Khar, 1. (2022). Criminal law principles in the fight against
crime. Amazonia Investiga, 11(49), 156-164.

[4] Habuda, A.S., & Isakova, V.R. (2019). The system of coercive measures of an educational nature needs to be improved.
Scientific Legal Journal, 9, 140-145.

[5] Merkulova, V.O. (2017). Features of criminal liability and punishment of minors: Problems of current legislation. Criminal
Law and Criminological Aspects of Combating Crime, 127-130.

[6] Yashchenko, A.M. (2014). Application of coercive measures of an educational nature: Theoretical aspect. Law and Society,
1, 182-188.

[7]1 Burdin, V.M. (2004). Peculiarities of juvenile criminal responsibility in Ukraine. Kyiv: Atika.

[8] Kuzmenko, O.V. (2018). Coercive measures of an educational nature as an institution of criminal law of Ukraine.
Bulletin of the National Technical University “KhPI”, 4, 7-22.

[9] Paliukh, L.M. (2009). Proceedings in cases of coercive measures of an educational nature. Lviv: PAIS Publishing House.

[10] Tergulova A. I. (2019). Ensuring the rights and legitimate interests of juvenile suspects accused in the context
of streamlining the preliminary investigation stage.

[11] Khriapinskyi, P.V. (2020). Exemption of minors from criminal liability: Theoretical and sociological aspect. In O.V. Kozachenko,
& O.M. Musychenko (Eds.), The latest criminal law research-2020 (pp. 62-70). Mykolayiv: Mykolayiv Institute of Law
of the National University “Odesa Law Academy”.

[12] Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show,/2341-14#Text.

[13] Navrotska, V.V. (2021). Special procedures of criminal proceedings. Lviv: Lviv State University of Internal Affairs.

[14] Family Code of Ukraine. (2002, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text.

[15] Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

[16] Civil Code of Ukrainian SSR. (1966, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1540-06#Text.

[17] Criminal Code of the Republic of Belarus. (1999, June). Retrieved from https://pravo.by/document/?guid =
3871&p0=hk9900275.

[18] Navrotska, V.V. (2020). Closure of proceedings against minors with the use of coercive measures of an educational nature.
In Principles of functioning of criminal justice: Collection of abstracts of the All-Ukrainian correspondence scientific-practical
conference (pp. 13-15). Khmelnytsky: Leonid Yuzkov Khmelnytsky University of Management and Law.

[19] Judgment of the European Court of Human Rights in the Case Blokhin v. Russia (Application no. 47152/06). (Murch,
2016). Retrieved from https://hudoc.echr.coe.int/fre?i=001-161822.

[20] UN General Assembly Resolution “UN Rules Concerning the Protection of Juveniles Deprived of Their Liberty (Havana
Rules)”. (December, 1990). Retrieved from https://zakon.rada.gov.ua/laws/show/995_205#Text.

[21] United Nations General Assembly Resolution “United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (“Beijing Rules”)”. (November, 1985). Retrieved from https://zakon.rada.gov.ua/laws/show/995_211#Text.

Cnucok BUKOPUCTAHUX AKEepeAn

[1] KpuminanpHuUil mporecyaabHUil Kofeke Ykpainu: odir. Texct Big 13.04.2012 p. Ne 4651-VI. URL: https://zakon.rada.
gov.ua/laws/show/4651-17#Text.

[2] Mediation in the case of a criminal offence or a felony / O. Reznik et al. Amazonia Investiga. 2022. No. 11(49). P. 210-217.

[3] Criminal law principles in the fight against crime / P. Vorobey et al. Amazonia Investiga. 2022. No. 11(49). P. 156-164.

[4] Tabyma A.C., IcakoBa B.P. CuctreMa npuMycoBUX 3aXOAiB BUXOBHOTO XapaKTepy NoTpelye BAOCKOHaseHHA. Haykoaguil
rwopuduuHuti acypHar. 2019. Ne 9. C.140-145.

[5] Mepkysaosa B.O. Oco6MBOCTI KpUMiHa/JIbHOI BiANIOBiaJIbHOCTiI Ta MOKapaHHA HEMOBHOJIITHiX: MPO0JieMH YUMHHOTO
3aKOHOAaBCTBA. KprMiHAJIBHO-IPABOBi Ta KPUMiHOJIOTiYHI aCHeKTH MPOTHUIil 3JI0YMHHOCTI: MaTepianu Beceykp. Hayk.-
npakT. koHd. (M. Ofeca, 24 nuct. 2017 p.). Ogeca: OAYBC, 2017. C.127-130.

[6] Amenko A.M. 3acTocyBaHHA IPUMYCOBHUX 3aXOiB BUXOBHOI'O XapaKTepy: TeopeTUUHUH acnekT. [Ipago i cycnitbcmao.
2014. Ne 1. C.182-188.

[7]1 Bypain B.M. Oco61BOCTi KpUMiHaIbHOI BiANOBiAaIbHOCTI HENIOBHOJIITHIX B YKpaiHi: MoHorpadisa. Kuis: Atika, 2004.
240c.

[8] Kysbmenko O.B. IIpuMycoBi 3axou BHXOBHOIO XapakTepy fAK iHCTUTYT KPUMiHaJBHOrO IIpaBa YKpaiHU. BicHuk
HayioHaseHoco mexHiuHozo yHigepcumemy «XI1ly. Cepis: AxmyarbHi npobJteMu po36UMKY YKPAiHCbK020 CYCNiTbCmaa.
2018. Ne4. C. 7-22.

[9] IMTamox JI.M. IIpoBafkeHHA y cIpaBax NpO 3acTOCYBaHHA NPHUMYCOBHUX 3aXO[iB BUXOBHOI'O XapakTepy: MoHorpadis.
JIeBiB: TTAIC, 2009. 196 c.

[10] TeprysoBa A.W1. ObecrieueHue IpaB M 3aKOHHBIX MHTEPECOB HECOBEPUIEHHOJIETHUX IOAO3PEBaeMBbIX, OOBHHAEMBIX B
KOHTEKCTe paluOHa/JIM3alyu CTaJuy IpeABapUTEJIbHOI'O paccjiefOBaHuA: AUC. ... KaHA. oopufd. Hayk: 12.00.09 /
CaparoBckas rocyjapcTBeHHas opuaudeckas akagemusa. Caparos, 2019. 221 c.

[11] Xpsanincekuit I1.B. 3BijlbHeHHA HEMOBHOJITHIX BiJi KPHUMiHa/JIbHOI BiJIMOBiJaJIbHOCTi: TeEOPeTUKO-COIiOJIOTiYHU
acnekT. HoBiTHi KpuMiHa/JbHO-TIPaBOBi AocaifkeHHA-2020: ajpMaHax HayKoBux mpaip / 3a ped. O.B. KoszaueHka,
O.M. Mycuuenka. MukoJaiB: MukosaiBcbKUil iHCTUTYT npasa HamioHanbHoOro yHiBepcureTy «Ofecbka 0pUAAYHA
akagemis», 2020. C.62-70.



Social and Legal Studios, Vol. 5, No. 2

[12] KpumiHaipHUI KoJeKe YkpaiHu: odil. Tekcr Big 5.04.2001 p. No 2341-III. URL: https://zakon.rada.gov.ua/laws/
show/2341-14#Text.

[13] Hasponpka B.B. Oco611Bi nopsAaky KpUMiHAIBHOTO IPOBaKeHHA: MOHOrpadis. JIbBiB: JIbBiBCbKMI AepKaBHU yHiBEPCUTET
BHYTpIllIHiX cnipas, 2021. 177 c.

[14] Cimeiinuii kogekc: odiu. Teket Big 10.01.2002 p. No 2947-II1. URL: https://zakon.rada.gov.ua/laws/show/2947-14#Text.

[15] LuBimbHMi Kofeke Ykpaiau: odin. Texer Big 16.01.2003 p. No 435-IV. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text.

[16] LuBinpHuil koneke Ykpaitncbkoi PCP: odiu. Texer Big 23.11.1966 p. URL: https://zakon.rada.gov.ua/laws/show/1540-06#Text.

[17] YronosHsIii kogekc Pecnybsinku Besrapyce: odu. Teker ot 9.06.1999 r. No 275-3. URL: https://pravo.by/document/?guid
=3871&p0=hk9900275.

[18] HaBporpka B.B. 3akpuTTsA npoBakeHHA MO0 HENOBHOJIITHIX i3 3aCTOCyBaHHAM IPHUMYCOBUX 3aXOMiB BHUXOBHOT'O
xapakTtepy. 3acaau GyHKI[iOHyBaHHA KpUMiHaIbHOI IocTULil: 36ipHUK Te3 BceykpaiHChKOI 3a049HOT HAYKOBO-IIPAKTUYHOL
koHpepeHtIil (M. XmespHUIBKUH, 15 Tpas. 2020 p.). XMeTbHULIBKUN: XMeJIbHUIPKUE YHiBEPCUTET YIIPaBJIiHHA Ta IpaBa
im. Jleonima FO3pkoBa. C.13-15.

[19] Case of Blokhin v. Russia (Application no. 47152/06): Judgment of the European Court of Human Rights of 23 March
2016. URL: https://63.xn--blaew.xn--plai/document/9250898. https://hudoc.echr.coe.int/fre?i=001-161822.

[20] [TpaBusia OOH, siki CTOCYIOTHCS 3aXUCTy HEMOBHOJIITHiIX, mo36aBiieHnx cBob6oau (FaBaHChKi mpaBusia): Pe3ostoris
I'enepaspHOi Acambiiel OOH Big 14.12.1990 p. URL: https://zakon.rada.gov.ua/laws/show/995_205#Text.

[21] MinimanpHi craHmaptHi npasmiia Opranizanii O6’eqHanux Hariil, siki cTOCyI0ThCA BignpaBiieHHsA MPaBOCYs IIOLO
HenoBHOJIITHIX («IlexiHchbki mpaBusay): Pesostonisa I'enepanpHoi Acambiiel Opranizanii O6’egquaHux Hariii Bifg
29.11.1985 poky. URL: https://zakon.rada.gov.ua/laws/show/995_211#Text.

MpumycoBi 3aXxoAUM BUXOBHOIO XapakKTtepy, L0 3aCTOCOBYIOTbCA
AO HEMOBHOAITHIX: AMCKYCiMHI NUTAHHA NPaBOBOro peryAloBaHHA

Bipa BauecnaBiBHa HaBpoubka

N\bBiBCbKWI AEPXABHWI YHIBEPCUTET BHYTPILLHIX CnpaBs
79007, ByA. [opopoubKa, 26, M. AbBiB, YKkpaiHa

AHoTanis. Heo6XiHICTb MONIYKY Ta HANPALFOBAHHA T'YMaHHUX H afleKBaTHHUX 3aX0/(iB 60POTHOU 3i 3JI0YMHHICTIO HETIOBHOJTITHIX,
3a0e3neyeHHs1 CyBOpOI iHAMBIAyastisalil y BUOOpi 3aco0iB BIUIMBY Ha AiTeH-NPaBONOPYIIHUKIB Y MOEHAHHI 3 MaKCUMaJIbHAM
JOTPUMAaHHAM iXHiX 3aKOHHUX iHTepeciB € 6e33amepeyvHolo, 10 ¥ CTAHOBUTDH aKTyaJIbHICTh CTATTi. MeTa cTaTTi — BUABUTHU
HeJIOJIIKKW B KOHCTPYKLii HOPM, IO perjaMeHTYIOTh 3aKpUTTS KPUMiHAJIbHUX IPOBAKeHb MO0 HENOBHOJITHIX Yy
3B’A3KY i3 3aCTOCYBaHHAM J10 HUX IPUMYCOBMX 3aX0/liB BUXOBHOI'O XapaKTepy, HafjaHHA peKOMeH/allill 3 y0CKOHAJIeHHA
BiJIMOBiAHMX HOPM KPUMiHaJIBHOTO Ta KPUMiHAJIBHOTO MPOLIeCyaIbHOI0 3aKOHOAABCTBA Ta MPAKTUKH IX 3aCTOCYBaHHA. Y
nporieci JOoCIiXkeHHA BUKOPUCTAHO Pi3HOMAaHITHI MeTOU Mi3HaHHA: JiaJIeKTUYHUI, KOMIIApaTHUBiCTChKUM, MOIe/TIOBaHHS,
CHCTEMHO-CTPYKTYPHUH aHaJIi3 Ta JorMaTuyHui. O6IpyHTOBAHO, ITIO ITiJ] YaC 3aCTOCYBAHHA IPUMY COBUX 3aX0/1iB BUXOBHOTO
XapakTepy MOTPiOHO 3’ACyBaTH CTaBJIEHHSA HEIOBHOJIITHBOTO 0 CKOEHOro. 3a3HayeHo, 10 AieBicTb Ta edeKTHUBHICThb
repe/laHHs HEeMOBHOJIITHBOTO IIiJ{ HArJisA[ MOBHICTIO 3aJIeXXUTh BiJl MOXJIMBOCTEN Ta BigmOBigasbHOCTI 0cobu, KOTpii
JIOpy4eHO HarJIAaTy 3a HEIIOBHOJIITHIM. A TOMy, He3BaXkaloUM Ha Te, 1110 3aKOH He BUMarae 3roAiv 3aKOHHOT'O IIpe/ICTaBHUKa
Ha Take nepefaHH:A, GaKTUYHO TakKa 3rojila Mae€ BaXJiMBe 3HaueHHsA. [lignaHo KpUTUL Iigxia 3aKoHOAABIA, AKUH 3aMiCTh
YiTKOTO BU3HA4YEeHH: HIXHBOI Ta BEPXHBOI MeX TPUBAJIOCTI TaKUX 3aXOAiB 0OMEXYEThCA BKa3iBKOIO Ha Te, 10 TPUBAJIiCTh
MIPHUMYCOBHUX 3aXO/iB BUXOBHOTO XapakTepy, nepefadaueHux y m.im. 2 ta 3 4. 2 ¢1.105 KK YkpaiHu, BCTaHOBJIIOETbCA THM
CyZloM, KOTpUH Ix npusHayae. CTBepIXKyeTbCs, 10 ONTHMAaJIbHUN CTPOK JJIA 3a3HAUY€HUX 3aXOMiB — OJJMH, a MaKCUMyM
aBa poku. Tomy 3amnpomnoHoBaHO BHeceHHs 3MiH A0 cT. 105 KK VkpaiHu, cnpsMoBaHHX Ha BCTAaHOBJIEHHS CTPOKY, Ha
AKANW MOXYTb OyTH NpU3HaueHi MPUMYCOBi 3aXOAN BUXOBHOTO XapaKTepy, a TaKoX Ha BHM3HA4YeHHs OOCTaBHUH, fAKi CyJ
3000B’sI3aHUI BpaxOBYBaTH fIK Mif[CTaBy BHOOPY AKOTOCH i3 3a3HAUEHUX 3aXO[iB. 3allPOIIOHOBAHO, abU HENOBHOJIITHIN
BUKOHYBaB 000B’A30K KOMIIEHCYBATH 3aNOJiAHy MKOAY B Takux ¢popmax: 1) rpomosii, 2) HaTypaJbHill — nepegaHH:A
MaiiHa, 3) TpyAoBii. OKpiM TOro, MPOMOHYETHCSA, 00 3a JOIIOMOTOI0 IUX CIIOCOOIB MOXJIMBOIO OyJia KOMIIEHCAIlisl He JIUIIIe
MalHOBOI, ajie I MOPaJIbHOI KON

Ku1i04oBi cyioBa: 3acTepexeHHs, lepeJaHHA i HarJisaf, NOKJIafeHHs 000B’A3Ky BigIIKOAYBaHHA IIKOAU, 0OMeXeHH
JI03B1JLJIs1, 0COGJIMBI BUMOTH [0 OBEAiHKY, HApaBJIeHHs [0 CHelliaJIbHOl HaBYaIbHO-BUXOBHOI yCTaHOBU
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Abstract. Any socio-economic system cannot develop in an environment without competition. Competition drives progress,
but to function and develop optimally, an enterprise must have an elevated level of competitiveness. Thus, the chosen
topic is relevant. The purpose of this study was to analyse the main methods for assessing the level of competitiveness of
an enterprise. The main advantages and disadvantages of the main methods of assessing the level of competitiveness of
an enterprise were highlighted. Examples of using SWOT and PEST analysis were presented. It was found that the level of
competitiveness of the enterprise should be understood as such a state in which the quality of competitive advantages on
the market allows demonstrating a high, medium, or low level of competition. It was also noted that the state of security
substantially affects the competitiveness of the enterprise and without effective security mechanisms, high indicators
will be problematic to achieve. It was found that competitiveness should be considered as such a level of functional and
structural organisation of the enterprise, at which one can discuss the ability to ensure production and sale of products
and services at a level sufficient to meet demand and ensure high positions in the market relative to competing producers.
The results obtained can be used in the activities of Ukrainian enterprises

Keywords: competition, level of competitiveness, business entity, assessment methods, analysis methods

Introduction

If one considers the issue of preserving and improving the
level of competitiveness of enterprises, then the industrial
sphere is a particularly critical branch for Ukraine, since it
is the key for the modern Ukrainian economy, preserving its
vitality in post-pandemic and military conditions.

Several Ukrainian and foreign scientists investigated
the major features of assessing the level of competitiveness
of an enterprise.

For instance, as most scientists have noted [1-3], the
competitive advantage of any company is service, which cre-
ates the image of the company, increases profitability and
competitive influence in the field of production. To be the
first among competitors, one needs to start with themselves,
with their company and their production.

Another group of scientists [4-5] also noted that in
present-day market, every manufacturer should have a com-
petitive advantage, competitive products, and company activ-
ities. Unfortunately, no one is immune from market changes,
and any entrepreneur should be prepared to adjust the com-
pany’s plans, change tactics and new developments. The ex-
ternal environment changes daily, and therefore businesses
must have a sustainable operation.

Of interest is the study by L.M. Gitelman, L.D. Gitel-
man, A.V. Denisov [6], who considered the features of the
competitiveness of enterprises and what indicators should

Suggested Citation

be considered. M. Kopytko at al. [7] considered competition
through the lens of innovation. Noting that without innova-
tion, it is impossible to discuss competitiveness. The given
study has differences, and they lie in the analysis of methods
for assessing the competitiveness of enterprises.

However, the importance of analysing the main
methods for assessing the competitiveness of an enterprise,
highlighting their positive and negative aspects, stays an un-
resolved problem.

The purpose of this study was an analysis of the main
methods for assessing the level of competitiveness of an en-
terprise.

The issue of organising a competitive policy of in-
dustrial management both at the theoretical level and at
the level of practical implementation is a topical issue in all
countries of the world. Given the existence of the global cri-
sis, the industrial sector also suffered considerable negative
consequences, which forced the world’s leading countries to
seek ways to overcome these crisis phenomena. The govern-
ments of most countries have long realised the fact that the
sphere and specifics of the functioning of industrial enter-
prises have undergone radical changes under the influence
of globalisation, the manifestation of the influence of Indus-
try 4.0, the internationalisation of sales markets and local
crisis phenomena that have somehow arisen in any economy
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of the world over all these years. Industrial enterprises could
no longer effectively fulfil their production potential and de-
velop competitive advantages in the obsolete and static en-
vironment of directive management and the unified power
of the state regulator. In this regard, in most countries, the
issue of analysing and creating a new paradigm of cooper-
ation and management of industrial enterprises has arisen.
Thus, most governments of the world have already formed
effective strategies for the development and functioning of
the industrial sector, which have made it possible to sig-
nificantly develop the network of industrial enterprises of
diverse types of ownership, increase their productivity and
competitiveness.

In Ukraine, the issue of industrial development is
also an urgent and relevant issue, both in the conceptual and
practical sense. To date, Ukrainian industrial enterprises have
faced considerable internal and external pressure, which could
not but affect their efficiency and competitiveness. The most
critical problem faced by Ukrainian enterprises, admittedly,
is the impact of active military operations throughout Ukraine.

This paper presents a matrix of SWOT analysis of the
Ukrainian industry for 2019-2021, considering the impact of
COVID-19, and a matrix of PEST analysis of the Ukrainian
industry for 2019-2021, taking into account the impact of
COVID-19.

The Essence of Increasing the Level
of Competitiveness of the Enterprise

The entire evolutionary development of the phenomenon of
competition is usually divided into four stages [1]:

1. The stage of pre-capitalist competition. This stage
begins with the end of the primitive communal structure
of the world, which was dominated by barter relations and
classless society, and the transition to commodity-market
relations. The main sign of competition at this stage is its
sporadicity, irregularity, and variability.

2. The stage of perfect (free) competition began with
the predominance of capitalist relations on the world market
and lasted until the 1870s. During this stage, competition
extends not only to goods and services, but also to all factors
of entrepreneurial activity: employees, real estate, land re-
sources, methods and means of production.

3. The stage of the monopolistic revolution, which
dates to the 1870s and ended with the outbreak of World
War II. This stage is characterised by the development of
competition between production and capital in the context
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of powerful and revolutionary shifts in production capacity
and the invention of new methods to speed up the production.

4. The stage of innovation competition began with the
end of World War II and continues until now. The main differ-
ence between the competition of this period is its considerable
social orientation and susceptibility to public regulation, with
the purpose of supporting antimonopoly policy. After compre-
hending the importance of preventing the formation of mo-
nopolies in the market, given that they constitute a significant
factor in destabilising the state and global economy, as well
as a factor in inhibiting the development of small businesses,
most states have created powerful antimonopoly legislation
that largely supported the development of “healthy” compe-
tition both within the country and around the world [2-5].

An essential element of the enterprise’s competitive-
ness management system is the level of competitiveness. Ac-
cording to scientists [6-7], it is now customary to distinguish
between the following levels of enterprise competitiveness:

Level 1 — the main policy of the enterprise is only to
produce products, despite the existing trends in the market,
the needs and consumer interests of customers.

Level 2 — the main policy of the enterprise is that the
products and services produced by the enterprise must fully
correspond to the products and services produced by com-
peting producers.

Level 3 — the company’s policy in the field of produc-
tion and sale of products is no longer based on the trends
and views of competing producers since the company itself
and its products become “reference” in the market and the
company itself dictates the conditions for qualitative and
quantitative characteristics of products.

Level 4 — the company’s policy is more based not on
improving the elements of production, given that it has reached
its maximum efficiency, but on the quality of the competitive-
ness management system and the level of competitiveness,
which includes both operational changes in the production sys-
tem and improvements in sales and marketing policies.

Analysis of the Main Methods for Assessing
the Level of Competitiveness of an Enterprise

When managing the competitiveness of an enterprise, an
essential place is occupied by determining, evaluating and
controlling the level of competitiveness. To assess the level
of competitiveness of an enterprise today, there are many
general scientific assessment methods, each of which has a
number of advantages and disadvantages (Table 1).

Table 1. Advantages and disadvantages of the main methods for assessing the level of competitiveness of an enterprise

The ability to measure the relative quality
characteristics of goods and services, as well
as attempts to measure the compliance of the

production structure at the enterprise with the
structure of consumer needs

PIMS method

This model covers only a period of three years.
Lack of indicators in the structure of the PIMS
model that describe the structures of the
enterprise competitiveness management system,
management methods and style

This method is distinguished by its detail and

breadth of use, which allows most accurately
assessing the level of competitiveness
The structure of this method makes provision
for variable models of enterprise
competitiveness development

McKinsey method
(model)

A considerable level of subjectivity of the
assessment.
To conduct this type of assessment, one needs
to analyse many indicators
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Methods
and models

Company model
Shell (Shell/DPM
model)

Advantages

The use of qualitative and quantitative
indicators in the model structure allows more
accurately justifying the chosen competitiveness
management strategy.

It does not have such a substantial dependence
on the statistical relationship between
the market share and the level of profit
of the enterprise

Table 1, Continued

Disadvantages

The indicators used for analysis are conditional
and subjective.

The structure of this model does not contain
criteria for determining the number of indicators
that are necessary for a particular enterprise
It is difficult to assess the level of importance
of each of the indicators

Method of the
Boston Consulting
Group

Ease of construction, speed in collecting and
analysing a small number of indicators, visibility
Use of only objective evaluation criteria, which
minimises the level of subjectivity in assessing
the level of competitiveness

The focus is solely on financial flows and the
distribution of investment between products,
goods and services provided by the enterprise.
The presence of only an approximate estimate
of each product, which is conditioned upon the
small number of indicators involved
in the evaluation.

Excessive simplification of the model leads
to a deterioration in its accuracy

The method is clear and implemented without
the need for added knowledge of evaluation

Assessment of the level of competitiveness

methods.
Point method

of the enterprise

Determination of the most influential factors
in assessing the competitiveness of an enterprise
allows finding the strengths and weaknesses

is subjective.
Indicators of the external environment
of the enterprise are not considered.
The level of competitiveness is assessed using
an extremely limited number of indicators

M. Porter’s matrix

The assessment considers both external and
internal impacts on competitiveness

Preference is given exclusively to one type
of strategy, which considerably restricts the
enterprise

Source: compiled by the author based on [4]

The PIMS method is a type of competitive advantage
assessment method. The PIMS method is used to evaluate
all variables that affect the long-term prospects of making
a profit for an enterprise. The method itself is based on the
use of an empirical model that covers a wide scope of strate-
gic (qualitative and quantitative characteristics of products,
market share occupied by the enterprise) and situational
(market growth rate, stage of development of the industry in
which the enterprise operates) variables. The main purpose
of conducting PIMS analysis in the result, after studying the
level of competitiveness of the enterprise, is to choose the best
strategy for the functioning of the enterprise in the market [8].

Another popular method for assessing the level of com-
petitiveness of an enterprise is the McKinsey model, which
includes a matrix with nine divisions to display the most
accurate analysis of the functional and organisational activi-
ties of the enterprise. The main difference between using this
method of assessing competitiveness is that in its structure
it includes not only objective indicators of the enterprise’s
performance, such as sales volumes, profit levels, but also
subjective ones, such as human resources, changes in the
market structure, etc. The entire structure of the matrix is
formed according to two factors: the attractiveness of the
market and the competitiveness of the functional division of
the enterprise. After entering all the indicators in the matrix,
it becomes possible to determine the status of the enterprise
in relation to two fundamental factors and the strategy of
further activity, which, according to the developers of the
McKinsey model, is the most acceptable [9].

The Shell/DPM model is based on a basic two-factor
uniformity matrix with nine parts. When using this model,
there is a step-by-step assessment of the qualitative and quan-
titative parameters of the enterprise’s activities in the context
of ensuring a prominent level of competitiveness in the mar-
ket. When using this model, after assessing the level of com-
petitiveness in the matrix of quantitative and qualitative in-
dicators, competitiveness management strategies are formed
at three levels: corporate, business, and basic-functional [10].

The method of the Boston Consulting Group is currently
one of the most simplified methods for assessing the level of
competitiveness of an enterprise. This method includes a ma-
trix of four elements and only two variables: relative market
share and market growth dynamics. This model allows assess-
ing the level of competitiveness of an individual product or
service of an enterprise in relation to the above indicators,
and the entire business as a whole. After assessing the level of
competitiveness, the model suggests choosing the best strate-
gy for the enterprise [11]. A popular type of assessment of the
level of competitiveness is the point method, during which
each of the indicators is evaluated according to a certain sys-
tem of points. Usually, this method is divided into three stages:
preparatory, when indicators are selected to assess the level of
competitiveness; calculation, at which each indicator is given
a certain number of points, and in the next one, the essential
(those who received the highest number of points) indicators
are determined to ensure a prominent level of competitiveness;
recommendation, on which a system of measures is formed
to improve the level of competitiveness of the enterprise.
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The M. Porter matrix allows assessing the level of com-
petitiveness based on existing competitive advantages and
choose the most acceptable competitive strategy according to
competitive advantages. According to this model, there are three
main strategies for improving the competitiveness of an enter-
prise: cost leadership, differentiation, and specialisation [12].

Today, the most common method is to assess the level
of competitiveness of an enterprise using SWOT and PEST
analysis. Considering SWOT analysis in its most general
sense, it is a certain tool for strategic planning at the enter-
prise, which allows describing the real state of the object un-
der study in the most detailed way. The abbreviation “SWOT
“stands for four terms: strengths, weaknesses, opportunities,
and threats. The use of SWOT analysis allows, during the
conduct of such study, comprehensively investigating the

enterprise, its weaknesses, and strengths, competing product
manufacturers, and the entire market as a whole.

When conducting SWOT analysis, all factors of the
external and internal environment are evaluated, after which
the responsible individuals receive a detailed map of the
strengths, weaknesses, opportunities, and threats to the com-
petitiveness of the enterprise. This allows assessing the level
of competitiveness of the enterprise in the most convenient
and visual way, which later allows interpreting the results in
the shortest possible time and make operational adjustments
using the competitiveness management system.

Table 2 is presented to clearly demonstrate the op-
eration of the SWOT analysis of the Ukrainian industry as a
method for assessing the competitiveness of the Ukrainian
industry under the influence of COVID-19.

Table 2. SWOT analysis of the Ukrainian industry for 2019-2021, considering the impact of COVID-19

1. Low workforce price.

2. Uniqueness of industrial sector products

3. Robotisation of the production in a pandemic.
4. Pricing policy of Ukrainian industrial
enterprises.

5. Large volumes of raw materials.

1. Lack of interest in innovative development.
2. Low investment attractiveness of many
industrial enterprises.

3. Inefficient HR management system.

4. Outdated infrastructure.

5. Low demand due to the impact of COVID-19.
6. Low level of competitiveness of Ukrainian
industrial enterprises in the external market.

Weaknesses

Source: compiled by the author

The next step is PEST analysis, which is the most un-
derstandable and detailed way to understand the types of
main forces and factors affecting the level of competitive-
ness of an enterprise. Most often, PEST analysis is used in
conjunction with SWOT analysis, as it is an integral element
of the risk management system and the formation of com-
petitiveness management strategies. The abbreviation of the

1. Mass vaccination and border opening.
2. Large demand for industrial products
on the international market.

3. High purchasing power abroad.

4. Opportunities to attract large investors.

Opportunities available in
the external environment

1. Consequences of COVID-19 exposure.

2. Military conflict in the east of the country.

3. Reduction of export-import operations

with the Russian Federation.

4. Rising inflation.

5. High competition in the international market.
6. Low national support for industry in Ukraine.

Threats in the external market

term “PEST” stands for four concepts: Political environment,
Economic environment, Socio-cultural environment, Tech-
nological environment. PEST analysis involves analysing the
main factors for each environment [13-15].

Considering the PEST analysis method as one of the
types of competitiveness assessment, it is worth giving an
example of its application (Table 3).

Table 3. PEST analysis of the Ukrainian industry for 2019-2021, considering the impact of COVID-19

1. Activation of inflationary development.

2. Lack of a stable exchange rate.

3. Investment unattractiveness of individual
industries.

4. Quarantine obstacle to export-import
operations for industrial enterprises.

5. Lack of real competition in the internal market
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1. Military-political conflict with the Russian
Federation.

2. Constant decline in political confidence of the
population.

3. Introduction of regulations on quarantine
restrictions in the activities of enterprises.

4. Political pressure on the privatisation of industrial
enterprises
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1. Inefficient motivation system for industrial
enterprises.

2. Lack of a stable exchange rate.

3. Large gap between wages and consumer needs.
4. Low population of professions in industry.

5. Low information support of the industrial
sector.
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Source: compiled by the author

Notably, over the past period, the impact of COVID-19
has substantially changed the state of activity of industrial
enterprises and industry as one of the leading sectors of the
economy. That is why PEST analysis is relevant in modern
development conditions. Currently, the factors associated
with COVID-19 and the consequences of its impact are com-
ing to the fore. This only confirms the thesis about the rele-
vance and necessity of conducting a thorough analysis of the
state of competitiveness of industrial enterprises in Ukraine.

Conclusions

In summary, improving the financial stability and competi-
tiveness of enterprises is a priority task of the state, espe-
cially in the context of the coronavirus pandemic. Effective
functioning of enterprises is aimed at ensuring sustainable
development of the region. Solving the problems of enter-
prise development is impossible without applying innovative
approaches to management, its further professionalisation,
i.e., in such a construction of a management organisation
that is focused on management professionalism.

Table 3, Continued

1. Low development of science in the field of
industry.

2. Obsolescence of technical means.

3. Low level of application of foreign practices in
technological development under the influence of
COVID-19.

4. Lack of real competition in the internal market.
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The key aspect of increasing the level of competitive-
ness of an enterprise using security mechanisms should be
an effective methodological approach that should consider
modern development conditions. A matrix of SWOT analysis
of the Ukrainian industry for 2019-2021 was formed, considering
the impact of COVID-19. It was established that one of the
weaknesses is the low level of competitiveness of Ukrainian
industrial enterprises in the external market.

The authors of this study formed a PEST analysis ma-
trix of the Ukrainian industry for 2019-2021, considering
the impact of COVID-19. As a result, it was found that in the
context of a pandemic, the top priority should be to respond
to the factors associated with COVID-19 and the consequences
of its impact. The conducted research of the main methods
for assessing the level of competitiveness of an enterprise has
shown that each of the methods has several disadvantages
and cannot be effectively implemented in Ukrainian practice.
Therefore, further research requires the development of a
proper methodological approach to improving the level of
competitiveness of the enterprise using security mechanisms.
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PAocAip)KEHHA OCHOBHUX METOAIB OLIHIOBaAHHA
KOHKYPEHTOCNPOMOXXHOCTI NiANPUEMCTB

Iean OcunoBuy KopunHcbkuin, Makcum Iroposuu LLlaauno?

IAbBiBCbKa MeAUUYHa akaaeMisa iMeHi A. KpynMHCbKOTo
79000, ByA. AopolueHka, 70, M. AbBiB, YKpaiHa

2\bBiBCbKWIA AEPXaBHWI YHIBEPCUTET BHYTPILLHIX CripaB
79007, ByA. TopopoLubKka, 26, M. \bBiB, YKpaiHa

AnoTanisa. Byap-Aka coniabHO-eKOHOMiYHA CHCTEMA HE MOXXEe PO3BUBATHCH B CEpeIOBHIL 6e3 KOHKypeHIii. KoHKypeHIlis
pyxae mporpec, ajie Ajsa TOro, mo0 ONTUMaJbHO (PYHKLiIOHYBaTH Ta PO3BUBATUCh, MiJIPUEMCTBO INOBHMHHO MaTH
BHCOKUM piBeHb KOHKYPEHTOCIPOMOXHOCTI. TakuM 4MHOM oOpaHa TeMaTHhKa € aKTyaJIbHOK. 3 OIVIAAY Ha Lie, METOI
JOCJIiPKeHHA € aHaJli3 OCHOBHMX METO[iB OLHIOBaHHA piBHA KOHKYPEHTOCIPOMOXXHOCTI MiAnmpueMcTBa. BupineHo
OCHOBHi TepeBaru Ta HEMOJIIKW OCHOBHUX METOMIB OI[iHIOBAHHA PiBHA KOHKYPEHTOCIPOMOXHOCTI IIiIPUEMCTBA.
[IpencrasyeHo npukiaau 3acrocyBandsa SWOT- i PEST-ananisy. BusnaueHo, mo mig piBHEM KOHKYPeHTOCIIPOMOXHOCTi
MiANPUEMCTBA CJIiJ] PO3YMITH TaKWil CTaH, 3a AKOr0 sKiCTh KOHKYPEeHTHUX IlepeBar Ha PUHKY 103BOJIAE JeMOHCTPYBaTU
BUCOKUII, cepeJiHill abo X HU3BKUIN piBeHb KOHKypeHIlil. Takoxx HaroJiomieHo, I0 CTaH Ge3leKu CyTTEBO BILUIMBAE Ha
piBeHb KOHKYPEHTOCIPOMOXKHOCTI IiANprUeMcTBa i 6e3 AieBux 6e3NeKoBUX MeXaHi3MiB BUCOKi TOKa3HUKU OyAe JOCATHYTH
npo6jeMaTn4Ho. Bru3HavyeHO, 0 KOHKYPEHTOCIPOMOXHICTh BapTO PO3rJIAAaTH fAK TaKWH piBeHb (PYHKLiIOHAJIBHOI Ta
CTPYKTYPHOI OpraHi3arii mianpueMcTBa, 3a IKOro MOXXHA TOBOPUTH PO MOXJIUBICTh 3a0e3MeunTy Mpolec BUPOOHUIITBA
Ta peasizanil NpoAyKLii Ta MOCJYT HAa PiBHi, JOCTATHBOMY JUJIs 3a[{0BOJIEHHS MOMUTY U 3a0e3rneueHHsA BUCOKUX MO3UI[il
Ha PUHKY L[0J0 KOHKYPYIOUUX TOBapoBHPOOHMKiB. OTpUMaHi pe3yJbTaTU MOXYTh OYTH BUKOPUCTAHI B HisiJIBHOCTL
YKpalHChKUX HiANPHUEMCTB

K1i04oBi cjioBa: KOHKYpPEHI[isl, piBeHb KOHKYPEHTOCIIPOMOXHOCTI, Cy0’€KT TOCIOAapiOBaHHs, METOLM OIiHIOBaHHS,
METOIU aHaJli3y
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Abstract. The modern world economy is characterised by the use of digital technologies as one of the factors of economic
growth. Digital transformation creates new opportunities for development, but at the same time there are risks and threats
to conventional economies. Therefore, the study of digital transformation is becoming particularly relevant. The purpose
of this study was to reveal the essence of the term “digital transformation”, highlight its advantages and disadvantages,
and analyse the process of digitalisation of the economy of Ukraine. During theoretical exploration, the following methods
of scientific cognition were used: analysis, synthesis, observation, generalisation, classification. Theoretical assumptions
were tested using analytical materials. Based on the analysis, conclusions were drawn, and practical recommendations were
developed. In theoretical research, the differences between the terms “digitalisation” and “digitisation” were investigated. The
main prerequisites for the spread of digital technologies are highlighted: the development of the physical infrastructure of
internet access in the world, the growth of the number of internet users; the development of e-commerce; the development
of the country’s IT industry; the improvement of the national e-government system. It was established that the main
obstacles to the digital transformation of Ukrainian society are factors formed in the political, economic, technological,
and psychological spheres. The dynamics of indices used to assess the spread of digital technologies is analysed: the
e-Participation Index and the e-Governance Development Index. It was established that recently there has been a positive
trend in them. The main advantages of implementing digital technologies were systematised. At the state level, the positive
impact is manifested in improving the quality of life of the population; the level of productivity of public labour; reducing
the share of hard work; preserving health and extending human life expectancy; simplifying access to information. The
positive impact of digital technologies on the business environment is manifested in reducing the cost of selling products,
searching and processing information, making transactions, launching and promoting goods to the market, the duration
of the business cycle; inventing innovative technologies and switching to the production of innovative products. The
advantages for individuals are to reduce the cost of internet services and transactions, simplify access to educational,
entertainment and information resources. The main risks and threats created by the digital transformation of society are
described: technological, economic, political, social, legal, and personal. The practical significance of the results obtained
lies in the possibility of identifying and neutralising risks and threats of digitalisation

Keywords: digital economy, digitalisation, risks of the economy digitalisation, e-Participation Index, e-Governance Development
Index

Introduction

The development of the country’s economy, its place in the
global economic space, and its competitiveness depend on
its technological development. Today, neither the availabil-
ity of natural or financial resources, nor location or other
advantages are the main factors of development. It is the
ability to generate the latest technologies and access to them
that determine the country’s place in the global economic
space. The countries that are capable of generating the latest
technologies (industrialised countries) are the richest and
most influential. The ability to develop, introduce, and im-
plement high-tech products is the basis for stimulating eco-
nomic growth, the basis for ensuring the country’s economic
independence and innovative security.

Modern society is increasingly dependent on technol-
ogy. New technologies create opportunities in the economic,
social, energy, medical, and other areas. The dependence of
society on technology is also manifested in the fact that the
main changes in the socio-political life of individual countries
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are associated with changes in technological ways and their
consequences. This state of affairs creates new opportunities
and challenges for Ukraine.

The beginning of the 21 century was marked by the
formation of a new model of social relations based on the
use of digital technologies. If the right vector of further de-
velopment is chosen promptly, the country will benefit — as a
result of the introduction of technological and digital inno-
vations, which will gradually develop, improve, and spread
to all sectors of the economy. Under such conditions, the
transition to a new model of economic development based
on the use of digital technologies and intellectual human po-
tential is almost the only opportunity for Ukraine to take its
rightful place in the world economy. The specific feature of
the modern transition to a new technological way is the rapid
increase in digital gaps. This creates the danger of further
falling behind the leading technologically and economically
developed countries of the world.
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For Ukraine, supporting its technological level is a
strategic purpose, since it is the basis for economic develop-
ment, income growth, and ensuring economic independence
and security. Therefore, to prevent social, economic, and po-
litical crises, it is critical to ensure digital transformation of
the economy. For this, it is necessary to ensure the internal
development of information and communication technolo-
gies and create a need for digital technologies among con-
sumers. The issue of digital transformation is quite widely
discussed at the state and regional levels, and at the levels
of individual business entities, but there is still no unified
approach to the essence of the term “digital transformation”.
Bolton notes that “digital transformation marks a radical
reinterpretation of how an organisation uses technology,
people, and processes to fundamentally change business per-
formance. Digital transformation is usually considered a set
of state-of-the-art tools and processes used to solve business
problems and satisfy customers” [1]. Digital transformation
concerns not only the economic sphere. Digital technologies
have penetrated into various spheres of society’s life: educa-
tion, medicine, science, art, and governance. Digital trans-
formation has covered all spheres of public life, changing
existing business models, the way products are produced
and sold, knowledge and training, communication and in-
formation transmission. The scale of “digital change” gives
grounds to assert the digital transformation of society.

Digital transformation, like any transformation, poses
many dangers. Firstly, the low level of innovation potential
of the economy of Ukraine is concerning, along with the lack
of need for Ukrainian enterprises to develop and implement
digital technologies. Secondly, like any transformation, the
digital transformation of society is associated with changes in
established ties and the natural rejection of changes by certain
segments of the population. Thirdly, the transition to a new
technological way of life is associated with the “death” of ex-
isting business models, a decrease in the level of profitability
of conventional industries and areas of activity.

The purpose of this study was to substantiate the essence
of the term “digital transformation” and the prerequisites
for digitalisation of society, to identify the risks and threats
arising as a result of the introduction of digital technologies
in various spheres of society.

Literature Review

The spread of digital technologies and their impact on certain
aspects of public life have been the subject of research by
many scientists. Certain aspects of the spread of digital tech-
nologies, their introduction into various spheres of society’s
life, and the formation of the “digital economy” were the
subject of research by both Ukrainian and foreign scientists.
S. Brennen and D. Kreiss [2] conducted a theoretical study
of the term “digitalisation”, identified the features and for-
mulated the differences between “digitisation” (the process
of digitising analogue data into digital format) and “digital-
isation” (the process of introducing digital technologies by
various institutions, enterprises, the use of computer tech-
nologies). The authors noted that “digitalisation” is impos-
sible without preliminary implementation of “digitisation”.
Dividing digital transformation into two consecutive stages
simplifies the understanding of digital transformation.
Based on the research of S. Brenen and D. Kreiss, R. Bukh
and R. Heeks developed a model of the digital economy, which
consists of three levels: digital sector (telecommunications,

software, computer technology production, information and
telecommunications technologies); digital economy (IT sector,
digital services, etc.); digitalised economy (network business,
e-commerce, digital economy) [3].

V.P. Vyshnevskyi and S.I. Kniaziev [4] investigated the
digital economy and potential opportunities for its develop-
ment in Ukraine. The authors conducted a thorough investi-
gation of digitalisation processes, their impact on economic
development and assessed the transformational potential
of digital transformation of the economy. Vyshnevskyi and
Kniaziev define the properties of the information and com-
munication technologies sector, legal and economic prereq-
uisites for their development. The researchers revealed the
problems of transition from traditional to digital business,
identified the factors of influence of digitalisation processes
on the final results of economic activity, and proposed prin-
ciples for assessing the transformational potential of the digital
economy.

O. Brechko justified the determinants of digital trans-
formation of the national economy in the context of its bal-
anced, competitive development. The author identified the
prerequisites for digital transformation, including the follow-
ing: development of the physical infrastructure of internet
access; growth in the number of internet users; development
of e-commerce; development of the country’s IT industry;
improvement of the national e-government system [5]. Fur-
thermore, Brechko outlined the main obstacles to digitalisa-
tion and highlighted the challenges and threats to the devel-
opment of transformation processes.

In her research, O.I. Pizhuk revealed the conceptual
foundations of Industry 4.0, which are implemented based
on digital technologies. The author identified digital tech-
nologies as a determinant of economic transformation, devel-
oped a methodology for assessing the level of digital trans-
formation and carried out a rating assessment of Ukraine
using international indices of digital transformation of the
economy. An essential achievement of the author is the for-
mation of a vision for the successful implementation of the
“breakthrough” strategy in the context of digital transfor-
mation of the economy of Ukraine, built using the tools of
Goldratt’s constraint theory [6].

As for foreign researchers, their research is applied in
nature. Thus, G.N. Kutsuri, S.S. Kamberdieva, V.K.H. Dede-
gkaev et al. investigate the influence of digital technologies
on the standard of living of people [7]. O. Fokina, S. Barinov
consider digital technologies as a specific factor of economic
growth [8]. The impact of digital technologies on business
and innovation implementation, as well as the new oppor-
tunities they create for business, was the subject of research
by P. Davies [9]. Agreeing with the opinion of A. Purnomo,
T. Susanti, E. Rosyidah et al., the authors of this paper note
that the positive impact of the economy digitalisation is ob-
vious, but on the other hand, the risks and challenges of using
the digital economy, threats to the development of a novel
model of the economic sector are also inevitable [10].

Therefore, there is a relevant problem of investigating
the key factors of digital transformation of society, its positive
consequences and advantages arising as a result of digitalisa-
tion for the state, business entities, and each person, as well as
identifying and systematising the risks and threats that digital
transformation generates in various spheres — political, tech-
nological, economic, legal, and social. The problem of assess-
ing the spread of digital technologies needs to be solved.



Materials and Methods

Upon authoring this paper, general and special methods of
scientific cognition were used to solve the tasks set. To cover
the essence of the term “digital transformation”, the follow-
ing methods of scientific cognition were used: analysis and
synthesis, induction and deduction, abstraction, generalisa-
tion, modelling, analogy. The use of the observation method
allowed highlighting the advantages of digitalisation of society,
identifying risks and threats to economic security. Classifica-
tion and systematisation methods were also used to identify
threats to economic security. Upon evaluating the factual
material, economic statistics methods were used, namely statis-
tical observation, the grouping method, and the method of
summarising indicators. Using the above methods, the col-
lection of primary statistical material was organised, all the
facts collected as a result of mass statistical observation were
systematised, the interrelations and scales of the phenomena
under study were revealed, and the regularities of their de-
velopment were found. To summarise the obtained statistical
data and visualise them, the graphical method was used to
build diagrams and graphs.

Results and Discussion

Results of theoretical intelligence

Digital transformation is discussed by government officials
at various levels and is the subject of research by scientists.
Despite the relevance of digitalisation, there is still no uni-
fied approach to understanding the term “digital transfor-
mation”. Research on existing approaches has shown that
with the evolution of digital technologies, the understanding
of the term “digital transformation” has also changed. If at
the initial stages “digital transformation” was identified with
digitisation of data (transformation of data in conventional
forms into digital ones), then with the spread of digital tech-
nologies, the meaning of this concept has considerably ex-
panded. There are two approaches to understanding the es-
sence of the term “digital transformation”.

According to the first approach, the digital transfor-
mation involves three stages:

— digitisation — the process of transition from analogue to
digital waveform;

— digitalisation — the process of digitising economic rela-
tions and processes using digital technologies that provide
innovative opportunities for creating value and generating
income;

— digital transformation — an in-depth transformation of
business processes, competencies, business models to fully
use the capabilities of digital technologies and their impact
on the activities of enterprises, their customers, and the state
of markets [4, p. 37].

The second approach considers digital transformation
as the implementation of two consecutive stages: digitisation
and digitalisation. Notably, in some English-language scien-
tific publications, the term “digitisation” and “digitalisation”
are used interchangeably. However, the conducted etymo-
logical study showed that there is a fundamental difference
between them. Digitisation — the process of conversion of an-
alogue data (images, video, and text materials) into digital
form; while digitalisation — introduction or increase in the
use of digital and computer technologies by organisations in
a particular industry, country, etc. [2].

Having considered both approaches, the authors of
this study disagree with the proponents of the first approach
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regarding the use of the term “digital transformation”. The
authors believe that the use of this term in this sense is er-
roneous. The term “transformation” means a change, trans-
formation of the type, form, essential properties, etc. of
something [11]. Therefore, it is inappropriate to single out a
separate stage — digital transformation - in the transforma-
tion process.

Presently, digital transformation is spreading to var-
ious sectors of the economy, social sphere, education, etc.
The pace of the spread of digital technologies and their pen-
etration into various spheres of human life are influenced
by various factors, among which it is necessary to single out
the growth in demand for innovative “digital products”, the
transformation of the value system in society, the change in
conventional business models and consumer service models;
development of legislative support for the development of
the digital economy.

The prerequisites for the spread of digital technolo-
gies include the development of the physical infrastructure
of Internet access in the world, the growth of the number of
Internet users; the development of e-commerce; the devel-
opment of the country’s IT industry; the improvement of the
national e-government system [5].

The main obstacles to the digital transformation of
Ukrainian society are factors that have formed in its various
spheres — political, economic, technological, psychological,
etc. Digital transformation took place simultaneously with
the formation of Ukrainian statehood, and therefore the digi-
tisation took place in the absence of standards for the use of
digital technologies, incomplete regulatory support for rela-
tions in this area, programmes to encourage the creation and
use of digital technologies, and a lack of funds for national
financial support for digitisation. A substantial obstacle to
the spread of digital technologies is their high cost. In such
a situation, the country is forced to buy foreign technologies
and developments or encourage its own domestic scientific
research. Both the first and second options require substan-
tial financial investments and time to implement them.

Technological factors also hinder the introduction of
digital technologies in the production sector, namely: under-
development of digital infrastructure, slow pace of spread
of high-quality Internet coverage, low level of protection of
digital technologies from external interference, lack of de-
velopments that would consider the technological features
of each industry, dependence on developments of foreign
countries. An important tool for the spread of digital tech-
nologies is the Internet network. To assess a country’s readi-
ness for digital transformation, the Network Readiness Index
is used — a comprehensive indicator that characterises the
level of development of information and communication
technologies and the network economy in countries around
the world. Based on the results of the assessment of this in-
dicator in 2020, Ukraine ranked 64th in the world with a
value of 49.43 [12].

Personal and psychological obstacles also arise on the
way to digitalisation: unwillingness to change the form of
work, study, constantly improve skills, lack of understanding
of the digital transformation and their advantages.

Analysis of the digital economy development

The development of the digital economy in Ukraine is pro-
ceeding at a slow pace, as evidenced by the low share of
GDP produced in this area. The share of the digital economy
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in Ukraine is only 3% (only 2.6 billion USD). In the IMF’s
digital competitiveness rating based on the results of 2019,
Ukraine ranked 60" among 63 countries in Europe, the Middle
East, and Africa [13]. At the international level, two indica-
tors are used to characterise the level of digital technology
spread — the e-Participation Index and the e-Governance Devel-
opment Index. The e-Governance Development Index (EGDI)
is used to assess the readiness and capacity of the national

administration to use information and communication tech-
nologies. The EGDI index is a complex indicator that com-
bines three sub-indices — online services, telecommunications
infrastructure, and human capital. It is used to measure the
readiness of governments to use information and communi-
cation technologies to provide high-quality information and
public services to the population, businesses and apply them
in the work of the authorities themselves [14].
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Figure 1. The EDGI of Ukraine and place in the world ranking during 2012-2020

Source: compiled by the author based on [15]

The EGDI is based on three sub-indices:
— OSI (Online Service Index) — calculated by UNDESA;
— TII (Telecommunication Infrastructure Index) — calculated
by the ITU;
— HCI (Human Capital Index) - calculated by UNESCO
together with UNDP [16].

Even though the value of the EDGI is growing annually,
Ukraine’s place in the world ranking is low. According to the
results of 2020, Germany is the leader in the introduction
of information and communication technologies in admin-
istrative activities, with an index value of 0.9758. Among
Ukraine’s closest neighbours, the Republic of Poland has the
highest index value — 0.8531.

Unlike the EDGI, the e-Participation Index (EPI) fo-
cuses on expanding the provision of interactive electronic

services to the population, which is used by the UN to better
review the problem. The EPI includes three components that
reflect the completeness of the implementation of individual
factors of electronic participation:

— electronic (e-)information — a component that makes
provision for the involvement of citizens by providing them
with government information with or without the right of
access to information;

— electronic (e-)consulting — involvement of citizens in
the form of their contributions to the discussion of national
policy and services;

— electronic (e-)decision-making — expanding the rights
and opportunities of citizens by jointly designing options
for political decisions, products, services, and conditions for
their provision [14].
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Figure 2. The EPI and Ukraine’s place in the world ranking during 2012-2020

Source: compiled by the authors based on [15; 17]



There is substantial progress towards digitalisation of
the public sphere and the provision of public services to the
population. Thus, in 2020, Ukraine took 46" place in the
world ranking, which is 29 positions higher than in 2018.
The leaders of this rating are Estonia, South Korea, the Unit-
ed States, Japan, and New Zealand. The outlined trends in
changes in the EPI allow hoping for Ukraine’s ascent to the
top 20 countries of the rating in 2022.

Advantages and disadvantages of society digitalisation

The spread of digital technologies creates substantial benefits
for the state, the business environment, and the population.
At the state level, a positive impact is manifested in improv-
ing the quality of life of the population; the level of produc-
tivity of public labour [18]. Robotisation and automation
of production processes reduce the share of hard work of a
person, which contributes to the preservation of their health
and increases life expectancy. The prevalence of information
technologies simplifies access to information, increases peo-
ple’s awareness, and ensures the availability of goods and
services.

Digital technologies have also positively affected the
business environment. As the “Global Digital IQ 2020” study
showed, 5% of the surveyed leading enterprises noted that
their position is primarily related to the implementation of
digital technologies. 76% of the leading companies receive a
considerable benefit from the implementation of digital tech-
nologies, and another 17% of respondents expect a promi-
nent increase in profits in the next 3 years [14]. Digitalisa-
tion of business helps reduce the cost of selling products,
the cost of searching and processing information, making
transactions, launching and promoting goods to the market,
etc., the duration of the business cycle; the invention of novel
technologies and the transition to the production of innovative
products aimed at developing technological intelligence.

Everyone also gets tangible benefits from digitalisa-
tion. The spread of digital technologies reduces the cost of
internet services and transactions, simplifies access to edu-
cational, entertainment, and information resources, reduces
barriers between consumers and producers of products, creates
new areas of employment and new types of professions [19].

However, apart from the obvious advantages, digital
transformation (like any transformation) creates risks and
threats. Given the nature of the arising risks and threats,
they can be divided into two groups — technological threats
(related to digital technology itself) and threats arising from
the institutional transformation of society.

The essence of technological risks lies in the very na-
ture of digital technologies, which are based on fundamen-
tally novel approaches and resources. Digitalisation involves
the introduction of digital technologies into the economic
process, radically changing the way products are produced,
promoted, and sold. In the “age of digital technologies”, In-
ternet of Things technologies, Big Data technology, artificial
intelligence, brain networks, 3D printing, and augmented
reality come to the fore.

Digital technologies are at the stage of active devel-
opment, and therefore errors, failures, and unauthorised in-
terventions often occur. However, it is not these mistakes
that create the main risks. At the same time, Ukrainian enter-
prises do not have the technological and financial capacity
to develop and implement their own digital technologies,
while the lion’s share of digital technologies is borrowed.
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The use of borrowed technologies creates many risks for the
Ukrainian economy, and considering the specifics of digital
technologies, for the country as a whole:

— dependence on the policies of leading companies in the
field of information and communication technologies;

— constant development of technologies contributes to the
occurrence of a significant number of errors and shortcomings;

— ability to monitor the activities and data of clients by
development companies;

— access to information databases, which contributes to
the commission of “industrial espionage”, cybercrime, fraud-
ulent attacks, penetration into state information systems.

Another group of risks that digital transformation creates
is the risks that arise in any transformation of society:

— destruction of established business models, lack of quali-
fied personnel capable of working according to new algorithms;

— monopolisation of markets by multinational corpora-
tions that capable of financing the introduction of the latest
digital technologies;

— automation and robotisation of production processes
contribute to the release of jobs and an increase in the un-
employment rate, which increases the burden on the state;

— digital technologies penetrate a human’s personal space,
use data, and analyse behaviour that violates established norms
of identity protection;

— existing regulations do not govern the entire range of
relations arising in a digital society. This contributes to an
increase in the number of abuses and scams using digital
technologies.

Conclusions

The research conducted in this paper is aimed at identifying
the positive and negative consequences of digital transforma-
tion of society. While the vast majority of researchers focus
on the benefits of digitalisation and its impact on economic
development, the authors of this paper identified the risks
and threats to economic security arising as a result of digital
transformation. Such identification of risks and threats al-
lows not only reducing the adverse impact on the economy,
but also improving digital technologies themselves and pre-
paring society for their implementation. The study allowed
formulating the following conclusions:

— the spread of digital technologies has become a de-
fining feature of the 21 century. Digital technologies have
penetrated into various spheres of society’s life, which al-
lowed introducing the phrase “digital transformation of so-
ciety” into discourse;

— the digitalisation is characterised by its global scale. To
retain competitiveness and relevance, the state should sup-
port the spread of digital technologies. The main obstacles
to digital transformation are the lack of domestic develop-
ments, underdevelopment of digital infrastructure, low level
of protection of digital technologies from external interference,
lack of state support;

— the spread of digital technologies creates many advan-
tages for the state, business, and every individual. The main
advantages include cheaper transactions, the ability to bring
the buyer and seller closer together, free access to educational
and cultural services, and reduction of hard human labour;

— digital transformation (like any other transformation)
creates many risks and threats in various spheres of society,
which can be grouped into two groups: technological threats
and threats arising as a result of the institutional transformation
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of society. To demonstrate all the benefits of developing the  necessary to ensure a balanced development of digital tech-
digital economy and minimise the risks created by it, it is = nologies, which will be the subject of further research.
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Abstract. The growth of the shadow sector of the economy of Ukraine has a considerable destabilising impact on the
country’s financial sector, as a result of which increase threats, risks, challenges, and dangers to the financial security
of the state, which intensify the macroeconomic and socio-political crisis. Under such conditions, the problems of justifying
the institutional foundations and determining the vectors of de-shadowing the Ukrainian economy are being updated, the
solution of which will ensure an optimal level of financial security of the state. The purpose of this study was to expand
research on the theoretical foundations and practical recommendations on the institutional foundations of de-shadowing
the Ukrainian economy in the national financial security system. The theoretical and methodological framework of this
study included methods of analysis and synthesis, analogy and comparison, generalisation and systematisation, and
a graphical method. The essence of the shadow economy, financial security, de-shadowing of the economy was determined
and the place of the shadow economy in the system of national financial security was outlined, the influence of the
shadow economy on the level of financial security of Ukraine and the dynamics of the level of the shadow economy,
changes in the volume of real GDP of Ukraine, the dynamics of the level of the shadow economy of Ukraine in the context
of economic activities, and the dynamics of the volume and level of official GDP created by shadow wages was analysed.
The main risks, threats, challenges, and dangers of the national financial security were investigated, and it was proved
that one of its biggest threats is shadow economic activity. The main vectors of economy de-shadowing were considered
and improvement of methodological tools for assessing the level of the shadow economy of Ukraine was proposed.
Strategic priorities of de-shadowing the Ukrainian economy in the system of ensuring financial security of the state were
defined, namely the development of legal conditions for de-shadowing wages and improving the quality and efficiency
of public finance management. The obtained results of the study can be used by state authorities, forming financial policy,
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and determining the main vectors of de-shadowing the economy of Ukraine

Keywords: shadow economy, components of financial security, indicators of financial security, threats, risks,

challenges

Introduction

At the present stage of socio-economic development of Ukraine,
considerable structural changes are observed caused by the
incompleteness of the development and imperfection of the
global financial and economic system. Imbalances in the de-
velopment of the national economy and economic security
led to the intensification of economic activities outside the
official sector, which actualised the issue of the economy
de-shadowing, which, supported by globalisation factors,
slowed down the pace of Ukraine, building civil society, and
integration into the world economic community. The processes
of instability have intensified the pace of development of
economic crime and the development of the shadow sector
of the economy, which has led to significant imbalances
and structural changes in the national economy. Destructive
threats to the national economy and economic security of the
country adversely affect macroeconomic stability, reduce
economic dynamics, stability of the national currency, and
affect the effective performance of functions by the national
financial system, which together leads to a decrease in the
level of national financial security. Under such conditions,
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the need to develop and implement a set of purposeful mea-
sures to counteract shadow economic activity and de-shadow
the economy of Ukraine is being updated.

The problems of ensuring the national financial se-
curity are becoming increasingly relevant, especially in the
conditions of stable financial, economic, and socio-political
instability, intensification of crisis processes and phenomena in
the financial sector, slowing down socio-economic develop-
ment and the emergence of imbalances upon the formation
of capital and distribution of financial resources. The current
state of the financial, currency, monetary, and banking sys-
tems shows the inability of Ukraine to effectively counter
challenges, threats, dangers, and destabilising factors. As a
result, there is a weakening of the protection of national
interests in the financial sphere, a decrease in the level of
financial security and an intensification of economic ac-
tivities outside the official sector of the economy. It is the
de-shadowing of the economy that constitutes one of the
key threats to the national financial security, since it causes
macroeconomic imbalances, an increase in the state budget
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deficit and external debt, an increase in the level of poverty,
unemployment, social inequality, and a decrease in the pur-
chasing power of the population against the background of
increasing influence of inflationary factors. These trends in-
dicate the presence of serious deformations in the implemen-
tation of structural reforms in the state and the inability of
Ukraine to achieve high indicators of economic stability, en-
sure the well-being of the population and its social security.

These issues substantially affect the level of national
financial security and require in-depth research towards de-
veloping effective mechanisms for countering threats, risks,
challenges, and dangers of financial security and achieving
an appropriate level of protection of national interests in the
financial sphere.

Problematic aspects of the national financial security
for a long time have been in the centre of attention of such
well-known economists as Z. Varnaliy [1], who interprets it
as a state of protection of the interests of economic agents in
the financial sphere, M. Yermoshenko [2], whose works fo-
cus on the developed set of measures to prevent and counter-
act risks and threats, O. Hudzovata [3], which attaches fore-
most importance to the investigation of the monetary system
as part of the national financial security, O. Baranovsky [4],
who considers financial security as a component of the na-
tional economic security, A. Sukhorukov, Yu. Kharazishvili [5],
who investigated the possibilities of guaranteeing the ability
of the national financial system to carry out rational distri-
bution and use of financial resources.

A significant contribution to the investigation of the
interrelation and mutual influence of national financial se-
curity with the de-shadowing of the economy was made by
Ya. Honcharuk and M. Fleichuk [6], justifying the need to
identify the main problems of de-shadowing the economy,
Ya. Zhalilo [7; 8], linking the growing trends of de-shadowing
the national economy with the problems of destabilisation of
the financial system, E. Libanova and M. Khvesyk [9], studying
regional features of the development of the shadow sector of
the economy.

At the international level, L. Medina and F. Schneider
considered the problems of investigating the de-shadowing
of the economy [10-13], noting a decrease in the average
size of the shadow economy among European countries from
16.48% of GDP in 2020 to 16.07% in 2021. However, in
2022, scientists predict an increase in the level of the shad-
ow economy in European countries to an average of 15.96%
of GDP, which indicates a considerable scale of de-shadow-
ing of the economy not only in Ukraine. Therewith, A. Sauka
and T.J. Putnins$ [14] prove that the key part of the shadow
economy of individual European countries is the shadow sal-
ary paid in envelopes. At the same time, J. Glassman and
G. Shambless [15] associate the problems of de-shadowing
the financial sector of the economy of the world’s leading
countries with the destabilisation of the military-political sit-
uation in Eastern Europe caused by the full-scale invasion of
the Russian Federation on the territory of sovereign Ukraine.

Notably, a single unified and comprehensive solution
to the problems of de-shadowing the economy of Ukraine
in the system of ensuring national financial security has not
yet been found, which requires expanding developments in
this area. Furthermore, the mutual influence and interde-
pendence of the shadow economy with the national finan-
cial security is still understudied and requires an in-depth
investigation in present-day context. Under such conditions,
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it is particularly relevant to find the interdependence of the
country’s GDP volumes on the growth of the shadow economy
and the aggravation of the impact of risks, threats, and dangers
accumulated in the financial sector, as well as to identify the
main vectors of de-shadowing the economy of Ukraine, which
the authors of this paper propose to reflect in this study.

The purpose of this study was to expand research on the
theoretical foundations and practical recommendations on
the institutional foundations of de-shadowing the Ukrainian
economy in the national financial security system.

Issues of the Study of De-Shadowing
the Economy of Ukraine in the System

of National Financial Security

The results of the comparative analysis of the main ap-
proaches to determining the essence of the economic cat-
egory “national financial security” indicate the lack of con-
sensus and the existence of individual scientific opinions.
Z. Varnaliy [1, p. 42] interprets the national financial securi-
ty as a state of security of the financial interests of business
entities operating at different levels of financial relations,
and as the state of security of economic sectors, regions, en-
terprises, and other economic agents with sufficient amounts
of state financial resources, which allows them to meet their
needs and perform their obligations.

M. Yermoshenko [2] believes that the national financial
security is a state of the financial and credit sphere, where a
balance of its development is achieved, along with resistance
to external and internal risks and threats, and the ability to
ensure the effective performance of the national financial
and economic system. Therewith, O. Hudzovata [3] claims
that the key role in the system of ensuring national finan-
cial security is played by the monetary sphere, which creates
conditions for the sustainable development of the country’s
economy.

O. Baranovsky [4] adheres to the opinion that the
national financial security is an essential system-forming
component of the economic security of Ukraine, which is
based on the competitiveness, stability, and independence
of the national financial system and is expressed through a
system of indicators, criteria, and parameters of the state of
financial flows in the economy.

A. Sukhorukov and Yu. Kharazishvili [5] detail their
research on the essence of national financial security, as a
result of which financial security is positioned as the protec-
tion of the interests of the state in the financial and credit
sphere, where it is possible to guarantee the ability of mon-
etary, budget, and tax systems to effectively form, store, and
efficiently use the financial resources of the state.

The presented opinions of scientists on the content
of national financial security are systematised in the defini-
tion presented in the “On Approval of Methodical Recom-
mendations for Calculating the Level of Economic Security
of Ukraine” [16], according to which financial security char-
acterises such a state of the financial system of Ukraine,
which allows providing the necessary financial conditions
for sustainable socio-economic development of the country,
resistance to the impact of financial shocks and imbalances,
as well as maintaining the integrity and unity of the finan-
cial system. Furthermore, legislatively, this regulation de-
fines the main components of the national financial security,
which are systematised in Figure 1, and provides a list of
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indicators that allow assessing the level of financial security
of Ukraine. The destabilising factors of the external and in-
ternal environment, socio-economic and socio-political risks
and threats [17, p. 91], as well as such factors as the level

of financial independence, the nature of national monetary
policy, the political climate and legislative support for the
functioning of the financial sphere [18, p. 24-25] substantially
affect the state of financial security components.

Security of the
non-banking
financial sector

Bank security

Budget security

NATIONAL
FINANCIAL
SECURITY

Debt security

Currency security

Monetary security

Figure 1. Components of financial security of Ukraine

Source: developed by the author of this study

According to the basic principles of the National Secu-
rity Strategy of Ukraine [19], the strategic course of the state
determines the country’s acquisition of full membership in
the European Union and in the North Atlantic Treaty Organ-
isation, which makes provision for the guarantee of pros-
perity and security of the population, the implementation of
which requires resources that would ensure sustainable and
dynamic socio-economic development. However, achieving
the desired result requires increased development of competi-
tion, de-monopolisation of the economy and its de-shadowing
in the face of new challenges and opportunities for Ukraine.
Ukraine has considerable strategic advantages in the imple-
mentation of this area of development, which is confirmed
by the provisions of the National Economic Strategy for the
period up to 2030 [20] and the creation of a special central
executive authority — the Bureau of Economic Security [21],
designed to perform tasks to counteract offences that threaten
the interests of the national economy.

In this context, the comments of L. Shemayeva, Ya. Zhalilo
and N. Yurkiv [7; 8, p. 70], who emphasise the need to coun-
teract the trends of expanding institutional crisis, which re-
sults in the development of the shadow sector of the economy
and destructive changes, and the stabilisation of the financial
system of Ukraine, are appropriate. A similar opinion is ex-
pressed by M. Blikhar, L. Savchenko, I. Komarnytska and
M. Vinichuk [22], who, investigating the impact of economic
de-shadowing and socio-economic development of the country,
proved that the growth of the shadow sector reduces the level
of security of the financial sector.

Yu. Kharazishvili [23] claims that the shadow economy
is a potential reserve of its official sector since he considers
it impossible to assess the parameters of the state of the na-
tional economy without considering the shadow segment.
Therewith, the scientist is inclined to consider shadow
economic activity a threatening socio-economic phenomenon

that generates imbalances and structural changes in the finan-
cial and economic system.

Prerequisites for the Formation, Current State
and Trends in the Development of the Shadow

Sector of the Economy of Ukraine

The instability of the development of socio-economic pro-
cesses in Ukraine indicates the existence of problems related
to the intensification of shadow economic activity. Among
the most common, I. Mazur and A. Shyshak [24] distinguish
a sharp differentiation of income of the population against
the background of a decrease in its level of quality of life,
shadow employment, institutional instability, legalisation,
offshoring, etc. Admittedly, socio-economic transformations
have modified the conditions of regional and sectoral de-
velopment and caused destructive changes in the economy,
the impact of which A. Sukhorukov and Yu. Kharazishvili [5]
associate with the problems of development of the shadow
sector of the economy, characterised by specific regional
geopolitical features. At the same time, scientists insist on
the validity of calculating the level of the shadow economy,
considering the level of the shadow gross regional product,
the volume of shadow wages and shadow employment, which
factually proves the need to investigate the shadow economy
in the regional dimension.

Complementing the scientific research of A. Sukhorukov
and Yu. Kharazishvili, E. Libanova and M. Khvesyk [9] con-
cluded that the definition of regional features of the develop-
ment of the shadow sector of the economy is insufficient and
propose to expand scientific thought towards investigating
the shadowing of sectors of the national economy.

Admittedly, the problems of de-shadowing the economy
of Ukraine in present-day conditions are present and are be-
ing updated in the context of a full-scale military invasion of
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the Russian Federation on the territory of sovereign Ukraine. The
study of the state and trends of the shadow economy (Fig. 2),
performed based on “Methodological Recommendations for
Calculating the Level of the Shadow Economy” [25], indicates
the absence of a stable trend in the development of the shadow
sector in Ukraine during 2010-2021.

As the results show, the level of the shadow economy
in Ukraine is growing during the period of aggravation of
financial, economic, and socio-political crises, as evidenced
by the growth of the value of the level of the shadow economy

in 2014-2015 (40-43% of official GDP) - the period of the
socio-political crisis caused by the Revolution of Dignity,
and the growing trend in 2019-2021 (27-31% of official
GDP) - the period of the coronavirus crisis and the spread
of the COVID-19 pandemic. The crisis periods are charac-
terised by a drop in real GDP, namely to -9.8% in 2015 and
-4% in 2020, and a decrease in the level of national financial
security. This is confirmed by empirical calculations on the
de-shadowing of the economy in European countries, con-
ducted by the Austrian scientist F. Schneider [10-13].
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Figure 2. Dynamics of the level of the shadow economy and changes in the volume of real GDP of Ukraine in 2010-2021

Source: calculated from the following data: [26, p. 2; 27, p. 4]

Expansion of the studies of the level of the shadow
economy in Ukraine in the sectoral dimension (Fig. 3) sug-
gest that its highest level is observed in transport, agriculture,

postal and courier activities (44-54%) and in the field of real
estate transactions (30-44%).
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Figure 3. Dynamics of the level of the shadow economy of Ukraine according to types of economic activity in 2020-2021

Source: calculated from the following data: [26, p. 9; 27, p. 9]
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Evidently, the development of the shadow sector of
the economy of Ukraine is characterised by upward trends,
which indicates the intensification of destructive changes in
the structure of the national economy, the aggravation of
which was noted by Ya. Honcharuk and M. Fleichuk [6, p. 7]
upon investigating the features of the shadow sector in
Ukraine. They concluded that the dual structure of the coun-
try’s economy and the modern system of economic relations
implies the existence of legal and illegal economic operations
that require immediate counteraction, since they qualify

as economic crimes. The shadow economy substantially
threatens the socio-economic development of the country,
which requires strengthening the national policy of de-shad-
owing the economy [28], as evidenced by estimates of the
volume and level of official GDP created by shadow wages in
Ukraine in 2013-2020 (Fig. 4), which show growing trends
in 2013-2018 from UAH 329.9 billion to UAH 1,393.5 billion
(by 322.4%). The subsequent period is characterised by a
downtrend from UAH 1,393.5 billion in 2018 to UAH 860 bil-
lion in 2020 (by 38.3%).
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Figure 4. Dynamics of the volume and level of official GDP created by shadow wages in Ukraine in 2013-2020

Source: calculated by the author based on data from [23]

Notably, both the growth of the level of the shadow
economy and the official GDP created by shadow wages
have a small short-term positive effect, since they partially
reduce the level of social tension in society due to an increase
in the level of quality of life of the population and its pur-
chasing power. However, from the strategic perspective, this
situation leads to the development of threatening processes
and phenomena and poses risks to the functioning of the
financial sector and ultimately reduces the national financial
security, which requires immediate decision-making on the
development and implementation of measures to de-shadow
the economy. In this context, J. Glassman and G. Shambless [15]
rightly note that the main measures to de-shadow the econ-
omy of Ukraine should consider the state and development
trends of the shadow sector in the conditions of the complex
military and political situation in Ukraine, and A. Sauka and

T.J. Putnin$ [14] emphasise the importance of priority mea-
sures to de-shadow wages paid in envelopes.

Strategic Priorities of De-Shadowing
the Economy of Ukraine in the
National Financial Security System

Considering the proven threatening trends in the state and
intensification of the development of the shadow economy in
Ukraine, as well as the problems, challenges, and dangers that
it causes in the financial, economic, and social spheres, the
difficult and extraordinary task of developing effective mea-
sures to counteract shadow economic activity in the country
requires an immediate solution. The authors of this paper con-
sider it appropriate to suggest the main vectors of de-shadowing
the economy of Ukraine, which are systematised in Figure 5.
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7( MAIN VECTORS OF DE-SHADOWING THE ECONOMY OF UKRAINE >

Improvement of methodological tools for assessing the level of the shadow
economy by monitoring and accounting for indicators of shadow economic
relations carried out in the temporarily occupied territories of Ukraine and abroad,
as well as improvement of assessment tools for components of the shadow sector

A4

Development of an optimal tax system, improvement of the principles
of calculating the tax burden, substantial easing of tax pressure on subjects
of small and medium-sized businesses

A 4

Improvement of accounting and analytical procedures for income and expenses
of business entities to create favourable conditions for voluntary payment of taxes,
simplification of reporting and declarative procedures

Ensuring publicity and transparency of operations with public resources, rational
and optimal distribution of financial resources, publicity of information on the
movement of such resources and strengthening the responsibility of officials
for illegal actions in relation to such resources

»

Improving the effectiveness of monetary policy, strengthening the regulatory
influence of the National Bank of Ukraine on it, easing the dependence of domestic
monetary circulation on imbalances and environmental shocks

Improvement of the current national legislation in terms of strengthening the legal

bases for preventing and countering shadow economic activity, strengthening
criminal liability for criminal illegal acts in the financial sphere

Figure 5. Main vectors of de-shadowing the economy of Ukraine

Source: developed by the author of this study

However, the process of de-shadowing the economy
of Ukraine requires proper preparation, namely the develop-
ment of legal conditions starting from de-shadowing wages
and ending with transparency in the management of public
financial resources. Despite considerable positive develop-
ments in this area, manifested in the introduction of the elec-
tronic ProZorro public procurement system and the E-data
module, the volume of the shadow sector of the economy is
reaching a critical value.

Conclusions
Thus, the conducted research on the theoretical foundations
and practical recommendations on the institutional founda-
tions of de-shadowing the economy of Ukraine in the na-
tional financial security system gives grounds to assert that
the shadow economy is one of the biggest threats to the na-
tional financial security, and the problem of its de-shadow-
ing requires immediate consideration and solution. It was
established that the level of de-shadowing of the economy
of Ukraine has reached a critical value, which in 2021 was
estimated at 31% of the country’s GDP, and during the so-
cio-political crisis of 2014 it reached 43% of GDP, which
requires the development of effective measures to de-shadow

the economy. Transport, warehousing, postal and courier
activities were recognised as the most shadowed sector of
the economy during 2020-2021 (44-54%). It was found that
shadow wages have a small positive economic effect, since
they partially reduce social tensions in society and in the
short term contribute to improving the standard of living of
the population. The results of the conducted research indicate
that the concept of de-shadowing the economy of Ukraine is
based on the application of national special incentive mea-
sures that would effectively counter global imbalances and
ensure the sustainable development of the economy, the cre-
ation of a reliable institutional environment where shadow
economic activity would not bring a positive effect, would
be unprofitable and inefficient. It was established that the
strategic priorities of de-shadowing the economy of Ukraine
in the system of ensuring national financial security should
make provision for a set of measures to manage shadow eco-
nomic activities and implement constant control measures,
which can be achieved by improving the current national
legislation of Ukraine. The prospects for further scientific
research may be to find the possibilities of international
cooperation in preventing illegal activities in the financial
sector.
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IHCTUTYLIWHI 3acaam AeTiHi3alili eKOHOMIKU YKpaiHu
B cuctemi piHaHCOBOI 6e3neKu Aep)xaBu

B’auecnaB CtenaHoBuu Baixap, Mapia BoaroaumupiBHa BiHiuyk, AHXXena AHApiiBHa PWkkoBa

N\bBIBCbKWI AEPXABHWI YHIBEPCUTET BHYTPILLHIX CpaB
79007, ByA. Topoaoubka, 26, M. AbBiB, YKpaiHa

AHoTania. 3pocTaHHA 00CATiB TiHBOBOIO CEKTOpAa €KOHOMIKM YKpaiHM YMHUTH 3HAYHUI AecTabiTi3yruuil BIUIMB Ha
(inaHcoBy cdepy KpaiHHU, YHACJIJOK YOT0 iIHTeHCU (iKY ThCsA IPOL[eCH BUHMKHEHHS 3arp03, PU3HKiB, BUKJIMKIB Ta HeOe3nek
dinaHCcoOBill Oe3neni gepXaBd, fAKI COPUYMHIOITh NOTJIMOJIEHHA MaKpPOEKOHOMIYHOI Ta CYCHiJIbHO-TIOJITUYHOI KPU3HU.
3a TakuX YMOB aKTyasli3yloTbcA mpobsemMy oOIPYHTYBaHHA iHCTUTYLIMHUX 3acaj Ta BU3HAUYEHHsA HaANpPAMIB AeTiHizaril
eKOHOMiKHM YKpaiHU, BUPilIeHHs AKUX JAacTh 3MOry 3abe3mevYnTy ONTUMAaJIbHUI piBeHb (iHAaHCOBOI Oe3neKku AepKaBuU.
Mertoio crtarTi € nmorambiaeHHs AOCJi)KeHb TeOpeTUYHUX OCHOB Ta IMPAaKTUYHUX peKOoMeHJallill MO0 iHCTUTYLiMHUX
3acaj AeTiHizalil ekoHOMikM YkpaiHM B cucTeMi (piHaHcoBoi Oe3neku gepxaBd. TeOpeTHKO-MeTOAO0JIOTiYHY OCHOBY
JOCJIi)KeHHs CTAaHOBUTb METOAW aHaJIi3y Ta CHHTe3y, aHaJIOTil Ta NMOpPiBHAHHsA, y3arajbHeHHs Ta cUCTeMaTu3allil,
rpadivHuil MeTof. Br3HaueHO CyTHICTh TiHBOBOI €KOHOMIKH, (iHaHCOBOI 6e3neKky, eTiHi3alil eKOHOMIKU Ta OKpecJIeHO
Micrie TiHbOBOI eKOHOMiKM B cucreMi ¢iHaHCOBOI Oe3meKku AepikaBH, IPOAHAI30BAHO BILUIMB TiHBOBOI €KOHOMIKH Ha
piBeHb (hiHaHCOBOI Oe3neky YKpaiHU Ta AUHAMiKy piBHA TiHbOBOI eKOHOMikM, 3MiHU 06csAry peasibHoro BBIT Ykpainu,
JAUHaMiKy piBHA TiHbOBOI eKOHOMikM YKpaiHU B po3pi3i BHJiB eKOHOMiUHOI [isJIbHOCTI Ta AMHaMiKy obcAriB i piBHA
odinitfinoro BBII, cTBopeHOro TiHbOBOIO OIJIATOIO Ipalli. JlocIi)keHO OCHOBHI PU3UKHY, 3arpO3H, BUKJIMKY Ta HebGe3neKku
¢inaHcoBill Ge3meri nepxaBd Ta AOBeJEeHO, IO OAHi€ i3 HaNbiIBIMMX 1 3arpo3 € TiHbOBA €KOHOMiYHA HifJIbHICTB.
PO3rJIAHYTO OCHOBHI HalpsAMU JieTiHi3allil EKOHOMIKY Ta 3aIIPONOHOBAHO YJOCKOHAJIEHHA MeTOANYHOI0 iHCTpyMeHTapito
OIIiHIOBaHHA piBHA TiHPOBOI €KOHOMiKHM YKpaiHU. Bu3HaueHO cTparteriuHi npioputeTu JeTiHi3allili eKOHOMIKM YKpaiHu
B cucreMi 3abe3neueHHs ¢GiHaHCOBOI Oe3meku AepkaBy, 30KpeMa: GOpMyBaHHsA IIPaBOBUX YMOB JieTiHi3allil 3apobiTHUX
IJIaT Ta MiJIBUIeHHA AKOCTi 11 edeKTHUBHOCTI yIIpaBliHHA AepxaBHUMU diHaHcamu. OfepxaHi pe3yJbTaTy J0CIiKeHHs
MOXYTh BUKOPUCTATH OPTraHU JiepXaBHOI BJiagd, ¢Gopmyoun (iHaHCOBY MOJITHKY Ta BH3HAYAKYM OCHOBHI HampsAMH
JeTiHi3allil eKOHOMiKM YKpaiHu

KJtio4oBi cj10Ba: TiHbOBa EKOHOMiKa, CKJIaAHUKY (hiHaHCOBOI 6e3meky, iHaukaTopu GpiHaHCOBOI 6e3MeKH, 3arpo3u, PU3NKH,
BUKJIMKU
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Abstract. The relevance of this study is conditioned upon the fact that scientific papers have almost no attempts to
theoretically develop the correlation between religion and law. Legal scholars ignore the forms of influence of religion
on law-making and law enforcement activities. Available research in this area is often fragmentary. The purpose of
this study was to prove the relationship between religion and law based on modern legal understanding of the main
principles, to clarify the role of religion in the legal sphere. The philosophical and methodological framework of this
study involved the principle of pluralism in the choice of methodological approaches, methods, and techniques because
they form the foundation of the scientific and cognitive process, ensure unity and purposefulness in the study of common
features of religion and law in the law-making and law enforcement procedure, such as ritualism, tradition, authority, and
universality. It is argued that in modern society, religious values, albeit losing their former meaning of the”sacred image”
of the world, and even if Christian principles do not have a direct impact on the legal system, still play a considerable role
in legal life because European legal culture was created under the influence of Christianity, a Christian view of the world.
Modern European legal systems operate in a social system that has absorbed Christian religious values. This study is aimed
at further development of the general theory of law, expanding the knowledge about the correlation between religion
and law in the system of social regulation, improvement of legislation. The results obtained can be used in the field of
law-making and law enforcement, for the preparation of textbooks, manuals, for lawyers, philosophers, sociologists, and

all those who are not indifferent to the development of legal awareness
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Introduction

An attempt is made to draw attention to the historical, le-
gal, and socio-political discourse that has existed for several
decades to clarify the essential grounds for the correlation
between law and religion in the context of existing mutual
influences, interdependencies, and interrelations between
these social phenomena.

Noting that the purpose of her research “is to deter-
mine the influence of the religious factor on state-building
processes”, H. Yermakova, the author of the respective pub-
lication, quite rightly states: “Religious norms in many ways
influence the behaviour of individuals, their inner convic-
tions, and therefore, the system of principles and values,
which determines their existence as a whole” [1, p. 19].
Emphasising the importance of the “religious dimension and
view of the development of the state”, the scientist limits
themselves only to the need to guarantee religious rights”.

Thematically and problematically, the article of
H. Yermakova “echoes” the work of O. Lvova, presented in a
solid collective monograph and covering the problems of im-
plementing human and civil rights and freedoms in Ukraine,
the general revision of which was carried out by well-known
scientists, professors N. Onishchenko and O. Zaichuk. Analys-
ing the fundamental interaction of law and religion, the au-
thor, among other things, emphasises several fundamentally
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important points, namely the fact that in ancient prehistoric
times religious beliefs gave rise to law, later religion was in
close contact with jurisprudence, and had a beneficial effect
on it. It is appropriate to state in general both the emergence
and the stages of development, flourishing, rise, decline, and
the general direction from the corresponding strict forms
and procedures to more humane and soft ones, all this was
inherent in that correlation [2, p. 313-320]. Consideration
of this problem, as Yu. Payda notes, is associated with un-
derstanding many processes of not only domestic, but also
world history, as well as the history of religion. This refers
to a purely scientific interest, since in the context of meth-
odological pluralisation of modern legal science, overcoming
ideological monism and attracting the experience of foreign
legal scientists, the task arises to review the key issues of
the place of law in the system of social regulation. This is
especially true for the influence of religion on the establish-
ment and development of law, since the last Soviet science,
which was based on Marxist philosophy and the sociology of
religion, assigned the religion a conservative, negative role
in the complex of normative regulation of society [3, p. 11].

In this context, one should also mention the article by
N. Arabadji, which is small in volume but pretentious in ti-
tle. It is difficult to even imagine how the author, despite the
“conditions of transformation of state-religious relations”

Article’s History: Received: 13.03.2022 Revised: 14.04.2022 Accepted: 15.05.2022

Kelman M.S., & Kelman R.M. (2022). Religion - a Significant Factor in Law-Making and Law Enforcement Processes. Social

and Legal Studios, 5(2), 77-85.

"Corresponding author

77



78

Religion — a Significant Factor in Law-Making and Law Enforcement Processes

(this refers to year 2021) and what is meant is a mystery),
could solve the task set for himself — to cover “the influence
of Christianity on the legal system of Ukraine” [4, p. 102].

In his study, M. Kelman notes that having given way
to the so-called secular written law, religious norms in many
countries continue to be applied on an equal basis with other
social norms to regulate public relations and even resist legal
norms formulated by the state [5, p. 108-109].

The purpose of this study was to attract the scientific
interest of legal scholars to the problems of clarifying the in-
fluences on law-making and law enforcement processes, on
the multidimensional interrelations and interdependencies
of two prominent social phenomena (religion and law) in
the context of the formation of modern foundations of legal
understanding.

Therefore, there is now a need for a conceptual, based
on modern methodology, interdisciplinary study of the mu-
tual influence of religion and law in the legal genesis as spe-
cific factors of social-normative regulation in human society.

Religion is the Spiritual Cradle of Law

For many decades, there were beliefs in the vital sphere that
the economic component is at the heart of everything, and
most people against their will tried to consider the conflict
of industrial forces and industrial relations, the interests of
classes and their antagonistic struggle. It is difficult for a
modern person living in conditions of secularised societies
and a monopoly of materialistic views to imagine the exis-
tence of other social atmospheres, to perceive the obvious
fact of the determining influences of religion on the estab-
lishment and development of law.

The examples of ancient culture convincingly show
that religion is the spiritual cradle of law. For credibility,
it is enough to ask a few simple questions and answer them
impartially. Thus:

Who were the first lawyers? — Priests.

Where did the law originate? — In sanctuary temples.

From whom did the law get its generic name? “From the
Supreme God of the Romans.

What does the sanction mean? — The sacred punishment
of the gods.

Where do legal procedures come from? — From worship, from
religious rites.

What is the most shameful crime? — Blasphemy.

What is a court oath essentially? — An oath to the deity.

What is the meaning of punishment? — A spiritual and moral
purification [5, p. 108].

The principles and ethical categories formed in the
bosom of faith, after a certain time, became in demand in
public communities, or even in societies. Only those who
did not want to admit it remained on the sidelines, and such,
as the ancients noted, had a disappointing fate; to see in the
basis of law a common one for all peoples is the highest re-
ligious principle. Not only the birth, but also the rise of law
in antiquity, its decline and oblivion of institutions and state
structure, as historically recorded, was intricately connected
with the flourishing or crisis of religious polytheism. The de-
struction of ancient political and state-legal forms of life, the
materialistic tradition is caused exclusively by the labour of
slaves, which is why labour has become considered shameful
for a free person [5, p. 109].

Here it is appropriate to note: firstly, it is not clear
why it took hundreds of years for this to happen; secondly,

“shameful labour” is no longer an economic category, but an
evaluative, psychological one; thirdly, the change of govern-
ment, the structure of the state, positive legislation, and legal
ideology invariably occurred under the same slave-owning
mode of production. In this context, several circumstances
should be pointed out, that, in Livy’s words, are “as old as
they are well known”, which led to the fall of Rome. This
refers to the moral degeneration, degradation of the patri-
cian, whose hearts were taken over by idols of adored perso-
nas, material savings. The decline of the spiritual origins of
human existence, God-given moral foundations ensured the
triumph of destructive forces and the decline of ancient legal
culture [5, p. 109].

Although Roman law formed in the ancient era was
traditionally considered as the most perfect type of law,
which was based on private property, this belief acquired
axiomatic recognition in the epochs to follow. However, this
shows at least that it was closely investigated by those who
devoted themselves to law for more than a millennium. If
one uses Descartes’ advice and considers the problem in a
natural sense, then they can easily see ancient religion in
the real foundations of Roman law, which to a certain extent
guaranteed the generally recognised perfection. One can
mention more than one legal system — Sumerians, Hindus,
Egyptians, who built institutions of private property, and left
Roman law far behind. However, the civilisational choice
was for other systems, where the power of a new religion —
Christianity — was established and gained power.

The original Italian philosopher Giambattista Vico,
who studied the genealogy of legal concepts, directly con-
nects law with natural phenomena. Thus, he derives the le-
gal term “lex” (law) from the word “ilex” (holly, stone oak).
Even before the advent of writing, “lex” corresponded to the
assembly of citizens, i.e., the public parliament, since the
presence of the people, i.e., the “assembly”, the agreed will
and gave force to the contract, the will, was law. “Lex” was
used to select letters and compose words and phrases from
them (Legeze - to read) [2, p. 315].

The integrating influence of religion, its cementing
influence on society, does not mean that everything freez-
es into a certain monolith. One way or another, the Roman
Pantheon grew. Titus Livy indicated the existence of heaven-
ly, earthly, underground gods [6, p. 18].

Established relations with the gods are good, but
they were established not at the expense of relatives. For
instance, a respectful father becomes a god to his sons. Every
Roman citizen was immensely proud of the realisation of
their indissoluble connection (religion in Latin — connection)
with their family, kin, whose life was in continuous service
to the state. There was a general belief that the dead in-
fluence the affairs of the living, avenge their disregard for
established rules and customs. Therewith, a certain “sound”
aspect, an echo, is obvious. The intensity of the dialogue,
the prominent degree of tension that was inherent in the
ancient language environment, did not decrease either in the
conversations of living people, or in conversations with the
gods, or with the souls of the dead, regardless of any external
circumstances [6, p. 21].

It is worth mentioning another invention of the An-
cients — the epitaph (translated from Greek — tombstone). The
type of epitaph inherent in European culture was borrowed
and developed in antiquity. In this way, not only the connec-
tion with the cult of the dead and care for posthumous glory,



as is usually thought, was recorded, but a visual-acoustic
dialogue [6, p. 22]. Prolonged inertia, which considered only
centred forces in the form of class antagonisms, does not an-
swer the question of why Rome - the world’s hope — sur-
prised and delighted all peoples for more than a thousand
years, despite the pressure of external and internal factors!
This means that both real (and not far-fetched) and power-
ful centripetal forces were involved, which united society.
These forces are religious (“relegire” means “to bind”). This
refers to the unity of each believer with a higher being. At the
same time, religion unites all believers among themselves.

Society was permeated by religious ties both horizon-
tally and vertically (up to the Olympians, and down to the
realm of Shadows). The social part was so firmly permeated
by these connections that it successfully resisted external and
internal disturbances. The cementing influence of religion
was felt not only at the top, but also in particular, individual
cases. In his monograph “Establishment and functioning of
state institutions and Vatican law”, B.I. Gutiv emphasises the
term “cult”, and this is no accident. It reflects the essential
necessary practice of worship, the historical ancient religion
of “cult” as an external expression of religious worship, the
sacrament, as the existing and conscious side of deity wor-
ship. No matter how ironic people are about this phenome-
non, it is impossible not to recognise that it hides a crucial
process of cultural formation [7, p. 771.

The Russian Orthodox theologian Father Pavlo Floren-
sky built the corresponding value series: “cult” — “culture” —
“civilization”, emphasising the importance of religious wor-
ship as the foundation of culture, one of the manifestations
of which is technical civilisation. It is apparent that a cult
generates a culture, both material and spiritual. And in turn
causes civilisation — not only in the sense of everyday, home
comfort, but also, which is very influential in this case, the
unwritten state-legal sphere of knowledge [3, p. 68].

Civilisation is such a stage of human development,
when one’s own social ties begin to dominate over natural
ones, and when society begins to develop and function on its
soil. The term “civilisation” (from the Latin civilis — public, so-
cial, state, civil) was introduced into the scientific dictionary
by the French educator Honore Gabriel Mirabeau in 1756. By
this definition, the French enlighteners meant a society based
on the principles of reason and justice [8, p. 19]. Naturally,
from the cult comes the significant jus civile - civil law, politi-
cal rights, the entire legal culture, including legal practice and
legal consciousness. A single faith and God, their common
cult, an understandable language and customs prepared the
ground for economy and trade, and not vice versa. The high
image of religion also supported the impeccable state and so-
cial legal order and ensured victories in the wars of Rome.
Regardless of the universal penetration into the everyday
life and activities of the state, religion did not become, rela-
tively speaking, a factor in totalitarian “tightening the nuts”.

The ancient religion, as it were, having worked up
its resources, did not abuse people’s trust, actively passed
the baton on to future generations. Several factors contrib-
uted to this. For centuries of existence, there has not been a
politically powerful caste of priests. The economic potential
did not become significant, as churches were forbidden to
donate and bequeath land. 276 pontiffs combined the de-
velopment of theology and only a part (a small part) were
engaged in law. Practical Romans believed that it was nec-
essary to do business. The general opinion was expressed

M. S. Kelman and R. M. Kelman

by Fabius Quintilian: “Practice without theory is more valu-
able than theory without practice”. Behind all this, as we
can see, a well-thought-out, well-coordinated dogma did not
work out. Cicero, who was an augur himself, expressed great
doubts about the existence of gods in his treatises “On the
Nature of the Gods” and “On Divination”. This position of
Cicero the Philosopher is denied by Cicero the Politician and
Lawyer in the dialogue “On the Laws”, considering faith in
the gods and all religious instructions of the ancestors man-
datory. And this is quite demonstrative [4, p. 54].

The ethical virtues that the Romans deified in ancient
times “passed away” to the world of people, to their social
relations, to a considerable extent to legal communication.
Ethics were dictated not by religion, but by law, regulations,
the needs of serving the state, the needs of the entire peo-
ple. The people, society, and state awarded the worthy with
well-deserved honours, punished and branded with contempt
those who forgot their duty, sinned, and broke the law. The
priority of the social, public over the religious is stated by
Varro: “At the end of the Republic, the weak generation of
the “spear-bearing” Quirin — Romulus” [9, p. 234].

The people, therewith, remain loyal to the gods, but
not to the official ones, but to the gods of the earth, crafts:
Hercules, Sylvan, Feronia, and others. They were expected
to intercede for life and reward after death. The belief in the
immortality of the soul and its grave fate as a result of vir-
tuous behaviour during life becomes common. Immediately
before the advent of Christianity, against the background of
the decline of the official cult, the attraction to the only al-
mighty God, who has not been seen so far and who stands
above the earthly rulers, but is closer to the “little man” - is
no longer a member of some community, but acts individ-
ually as an attraction, as an example for human imitation
and at the same time as God, who made a sacrifice for the
salvation of people. This prepared a victory for Christianity.

Undoubtedly, radical ideologues, no matter how author-
itative, cannot cross out religion in one fell swoop. Ironically,
Marxism itself turned into a false theory and pseudocult (the
crusade — demonstration of freedom, cathedrals — congresses,
icons — portraits of leaders, the Red Corner — Lenin’s room,
etc.). The catechetical method without evidence and discus-
sion became dominant: “Marx’s teaching is all-powerful be-
cause it is correct”, “Matter is primary, consciousness is sec-
ondary”, “The Party is the mind, honour, and conscience of
our era”, etc. At the end of the first section, the author of this
paper notes that the specific features of religious life, which
accompanied the historical life of people, determine all the
moral searches of the individual associated with a certain
type of culture, all the differences of the national nature, and
even more so the principles, connections, relations, states,
established by law. This was the gracious influence of reli-
gion on the genesis of “sounding jurisprudence” of nascent
law in ancient Rome [10, p. 66].

Archetypes of Religion as a Way to Influence
the Economy, Politics, Morality, and Law
Thus, the author tried to substantiate that religion not only
gave the name to law, but also in the beginning supported its
existence in every conceivable way. It received the name jus
from Jupiter. The highest deity in the pantheon of the Romans
was called right, sanctified by his authority, and predicted a
long and glorious destiny. Respect for the right of the “child”
of Jupiter comes from respect for the “father” [11, p. 115].
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Religion had its own right fos as the command of
heaven, the gods. Being an obvious right, fos existed apart
from human rights.

At first, fos acted as a regulator of life relations in
that sphere, which the gods left to the discretion of people.
Subsequently, fos acquires a complex understanding and is
used in the sense of a system of religious norms about what
the gods allow people to do, rather than the prescriptions of
legal norms. In Cicero, one can also find the interpretation
of fos as a natural law, a higher convention. Notably, legally
significant actions took place in solemn circumstances in
front of the crowd. The religious cult inculcated and edu-
cated people to respect the law, respectful attitude towards
it [12, p. 31-108].

Sacred law is an entire complex of legal principles
and institutions related to Roman law. All this taught people
to value law, strengthened legal culture, and raised legal
awareness. Religion trained people not only to appropriate
actions, but also to the place of performance of legal actions,
which was to be consecrated — a temple, and not just some
place devoid of holiness.

Religion, even the most primitive, performed a vital
task — it united the scattered tribes, provided an opportunity
to form a legal space, meet the prerequisites of a single mar-
ket and economic sphere, and gave impetus to the develop-
ment of national culture. Religion is the psychological and
spiritual basis of procedures, actions, rules, and norms that
regulate these sacred actions. Religion was understood as
virtue in the performance of assigned duties, as conscience,
even doubts, corresponding mental trepidation, i.e., inner
work, moral struggle, which is inherent in humans. As noted
by Prof. Yu. Oborotov, not relaxation, but the tension of the
soul, moral efforts — without which one cannot engage in
socially significant matters in the field of law, turn to the
gods [10, p. 78].

Considering the influence of religion on the genesis
and development of law, the religious cult fits clearly into
the general topic of research. The entire ritual side of reli-
gion is an entirely oral procedure, it is linguistic communi-
cation. Without any irony, the authors of this study states
that the ancient law was also a song. Then, being still oral,
it followed the path of prosaism and formalisation. And oral
creativity degenerated into pasquil, incantation, conjuration,
into magic, which was punished as a crime already according
to the Laws of the XII Tables [13, p. 317].

In antiquity, the slave-owning method of production,
private ownership of its means, including the slave, remained
unchanged, which was established by law, although the pro-
cesses of its creation and improvement led to rapid changes.
The connection between law and politics begins and expands.

Politics was also born in the era of antiquity and
preceded law, but, despite the proximity, the internal re-
jection turned out to be stronger. The incompatibility of
law and politics manifested itself in the destinies of people
(Socrates, Cicero), states (Ancient polis). It is also obvious
in theory [14, p. 208, 300].

Plato and Aristotle wrote about politics, but, despite
much in common, law could not arise from politics. How-
ever, politics affects the law. It is already clear from the ex-
ample of antiquity that the sphere of politics and political
interests is much wider, it was established under the influ-
ence of several factors, goes beyond national borders, and
becomes foreign policy. The sphere of law is narrower, law

itself establishes the limits of its activity, national law does
not go beyond the territory of its state.

The goal of politics is state power, the establishment
of relations of domination and subordination. The purpose
of law is to regulate normal life relations. In politics, the end
justifies the means, in politics there are agreements and in-
nuendos, secrets, intrigues, and games. It has its own scenes,
clans and leaders, symbols, its own dictionary and lexicon,
which is not completely understandable for the uninitiated.
Politics loves spectacle, advertising, pomp. Law allows only
legal means, law is open, understandable to people, with
clarity and unequivocal understanding, law is its principle,
law deals with an individual case, a particular person. Pol-
itics points to political values, unattainable ideals, having
neither opportunities, nor forces, nor means to implement
them. It tries to achieve unimaginable goals that can never
be achieved [15, p. 215-226].

Over time, the differences that characterised each of
these social phenomena became increasingly clear. One of
these differences was that politics is characterised by plu-
ralism of ideologies, changes in party programmes, etc. The
right exists in a single copy, it is unique and unrepeatable,
one at a particular time and in a particular country. Even
in the period of its formation, “oral law” made attempts to
unify and unanimity. A political image, opinion, statement,
and mood are important for politics. It interprets political
priorities, mass participation, legitimacy. In law, from the
very beginning, only actions are important, their compliance
or non-compliance with legal norms, it reflects on legality.

For politics, general principles are important, not
norms, i.e., general quantitative and qualitative guidelines
that universally regulate political life. Law, on a level with
principles, operates with specific and mandatory norms that
regulate typical life situations, including those inherent in
politics — norms of electoral law, norms of representation,
etc. Organisations that are not registered by the state, illegal,
and shadow structures that have a substantial influence on
politics than the parties represented in the parliament can
take part in political activity.

Law does not know and should not know anything
illegal, anything unlawful. Various participants are involved
in political relations: chiefs, leaders, managers, power hold-
ers, performers of various levels, party masses, dissidents,
migrants, etc.

Democratic law: everyone is equal before the law —
both the highest head of state and the average citizen. Po-
litical activity is fundamentally less formal, but also less
guaranteed. The law is formalised much more, but to the
same extent and more guaranteed. Instead, politics divides
society, distinguishing in it parties, factions, elites, pressure
groups, etc., as well as the political centre and periphery.

Again, law unites society, subjecting all its mem-
bers to the same requirements because a single law applies
throughout the entire territory of the state. Non-compliance
with political norms requires (although not always) an un-
defined reaction of the party leadership (organisations, moral
condemnation, etc.). In law, there is a clear reaction (sanc-
tion) to illegal behaviour, to violation of legal norms. The
most difficult cases and stages of political activity are regu-
lated by law, have a legal assessment, legal guarantees, etc.
There are attempts to free the sphere of law from the in-
fluence of politics, party ideological programmes, and class
positions. The law is the same for all parties [16, p. 21-51].



Entirely distinct factors and arguments paint a picture
of the correlation between religion and law. The author of
this paper repeatedly emphasises that ancient law — and this
is the uniqueness of the situation — was influenced by the
benevolent influences of both primitive pagan and Christian
religions. The first gave it concrete legal material, the sec-
ond strengthened it conceptually and spiritually, instead the
“light of law” appeared as a reflection of the light of Christ.
Thus, Christianity itself as a new religion, born during the
heyday of the early Roman Empire more than two millennia
ago: having endured incredibly difficult trials at the begin-
ning of its establishment in the first three centuries, influ-
enced the law with its religious-mystical, philosophical, and
emotional-ethical visions. This interaction of this religion
with the law acquired a particularly decisive influence after
the epoch-making historical events of 313, when Emperor
Constantine passed the so-called The “Edict of Milan”, ac-
cording to which Christianity was legalised in the majority
of the Roman Empire, and in 321, according to the decree of
the same ruler, the Christian Church factually became (ac-
cording to our modern concept) a legal entity, got the oppor-
tunity to own property and dispose of it. Thus, the church
began to actively solve not only its own, but also a certain
part of social problems legally, and this was done democrat-
ically, by holding special meetings of a wide representation
of believers — Councils. The first such was the ecumenical
one in 325 in Nicaea.

In the early Middle Ages (from 387 to 787), seven
Ecumenical Councils were held, at each of which not only
documents related primarily to internal church matters, dog-
matics, and ritualism, but also acts that dealt with legal is-
sues were developed and adopted [17, p. 34-35]. It was these
acts that became the source base for the formation of canon
law, which O. Voloshchenko quite justifiably considers a sep-
arate system of law [18, p. 52-56]. Thus, with this fact, there
is another confirmation of the religious order in law-making
processes. And this is a reason for further thinking.

Any evil, committed by free people out of necessity,
is a parasite living on the body of good, and it needs to find
justification for itself, to appear dressed in the clothes of
good, and often — the greatest good. It is no accident that the
most authoritative scientific thinkers of antiquity — Socrates,
Plato, Aristotle — take ethical positions, studying power, pol-
itics, the state, and law from the standpoint of integrity. Both
religion and law are aimed at correcting injustice and social
evil. But the law focuses more on the external conditions
of existence, dictated by various socio-political institutions,
concerned with the intersection of the activity of a particular
bearer of evil. Religion turns more to the middle, believing
that without Christ, without his Truth, any moral search is
meaningless. This is also the limitation of law, namely crim-
inology, forensic science, criminal prosecution in the fight
against crime, including its most dangerous forms — organ-
ised, international, economic, etc. because the fight is waged
against particular carriers of evil, and not against evil as a
phenomenon [19, p. 21-35].

The Christian religion is based on the fact that the
destruction of evil (namely crime) is possible only by over-
coming sin in one’s soul with love. Perhaps it is possible to
achieve this in the earthly world, but religion accepts this
Truth as an ideal. The ideal connects humanity with the King-
dom of Christ, and it is not of this world. The ideal is neces-
sary because it indicates the purpose of human life, which
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does not lie in a happy settlement in the material world. The
benevolent role of the Christian religion is manifested in the
fact that it leads legal science to a greater purpose, promotes
growth, and the search for answers to “eternal” questions.
The magistrate, the court, and the investigator establish the
truth in a particular case. It is often relative. Religion calls
to go further — to the truth of the Absolute. Law, juridical
practice, civil law relations specify the answer to the great
question of humanity: “What is truth?”, but at the same time
they lower it to the level of earthly everyday life, deprive it
of pride [13, p. 340-368].

Law deals with earthly, concrete truth, limited
by questions traditional for a lawyer: “who?”, “what?”,
“where?”, “when?”. Law tries to make sense of the purely
human, mundane. It is forced to give distorted assessments,
dealing with the unearthly, with the crucible of Truth, helps
legal science to get rid of its chronic disease — legal relativ-
ism. In the case of a lack of need for the Truth, which can
only be joined, the soul of a lawyer — “creator” can develop an
active beginning of indifference to the Truth, which cannot
be invented, created by the efforts of a creative personality.
The demiurges of their own legal world could not help but
feel proud of the legal material developed. But various prin-
ciples, norms, legal institutions, entire spheres of legal reg-
ulation give rise to the multiplicity and oppositeness of the
criteria of truth and the relativity of the truths themselves.
This should be constantly thought about when contemplat-
ing the essential purpose of such universal social phenomena
as law and religion [20, p. 1-8].

Without turning to God, without religion, without the
spiritual energy that connects the human soul with the Ab-
solute, there can be no real culture. Everyone is given their
own charismatic gift. Creativity by its nature, by its spiritual
essence, is a deeply religious act. The maker of law should be
aware of this. Culture in its highest manifestations (literature
and art, philosophy, theological thought, law) is intricately
connected with religion; spirituality and culture are direct-
ly dependent on the degree of its religiosity. The bond of
true humanity, the “umbilical cord of culture”, in the words
of P. Florenskyi, grows from the seed of cult, i.e., from the
liturgical and ritual essence of religion [21, p. 156]. This is
precisely the spiritual leaven that stimulates legal creativity.

Spirituality is often confused with ethical positive qual-
ities and the intensity of the emotional state. The concept
of grace does not exist for such a limited intellectual con-
sciousness, without Grace any talk about spirituality makes
no sense. Sober and pragmatic jurists of antiquity, regardless
of their status as priests, did not pretend to testify about
the world of holiness, but they convincingly mastered a lan-
guage capable of showing such testimony. Where law is idol-
ised, God is forgotten. The law-making creates the illusion
of belonging to the eternity of omnipotence, immortality,
the maker in their own creation. Thus, freedom of creativity
leads to rejection of the highest Truth [21, p. 158-159].

Ancient lawyers, legislators, those who set norms —
each of them considered themselves not only the creator of
their world, but also a servant of the Gods who fulfils what
was sent from above. From the position of the highest Truth,
humanity will not be able to find a new, “original” in any of
the genuinely great lawyers. But the legal scientists cannot
be confused by this since this “secondary” is such in relation
to the Word of God. Roman law is considered the pinnacle
of spiritual creativity of the legal elite. Official science gives
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it a high rating, emphasising its technical and instrumental
excellence. The authority of legal scientists was at a height
unattainable compared to all past and even modern states
of the world. During the period of the Roman Republic, the
career of a lawyer opened the widest opportunities for am-
bitious people from all levels of society, and for people who
did not belong to the senatorial class, it was generally the
only possible way to the highest public positions. However,
the opinion that Roman private law is “the most perfect type
of law” should be understood in a limited way, in a certain
sense valid only for the civil law sphere. It is perfect in the
sphere of everyday life, in the sphere of mundane individ-
ual, selfish interests. In religion, another level is a sacred
and spiritual understanding of being (life). Faith, relatively
speaking, from the very beginning pulled the right to the
top, set a high bar, did not let a person get stuck right away
(at the same moment) [22, p. 90-97].

It would not be a mistake to believe that the law was
born in the environment of prayer and ascetic understand-
ing, and in the conditions of primitive religion. Lawyers
are called creators, initiators of norm- and law-making. But
there is also a religious understanding of the Maker. In the
world created by creative imagination, it is easy for a lawyer
to confuse concepts and realise themselves as a god. Evil be-
gins where a person encloses themselves in their own pride,
compares themselves to a deity, and the legislator acts with-
out purifying themselves, does not seek to change the spiri-
tual instruction. The creative gift is a great gift of God, with
which a person is endowed according to the intent for the
world. This gift of man, like many other benefits, tries to use
for self-impersonation, self-aggrandisement, juxtaposition to
the Maker. True human creativity can only be manifested in
co-creation with God, in energy, the union of two manifesta-
tions of will — the Maker and his creation. Out of touch with
the Maker, human creativity is hopeless, or even harmful for
the world [23, p. 97-99].

There is a danger of becoming a single Maker or a
closed caste: legalists cultivate the idea from which Christi-
anity emerged in its time, which accepted the great idea of
the Holy Trinity, which is given by the Gospel. The closed
nature of creativity hides the danger of tyrannical self-asser-
tion. Christianity realised this danger at once. The lawgiver,
who succumbed to the temptation of self-limitation, behaves
tyrannically towards his creations: self-asserted in gener-
al despotically towards the environment because he needs
someone’s broken will because it is doubly tempting to over-
come the will with an objective regularity. Even primitive
religion (mythology) provided a symbolic example of over-
coming backward inertia, the heaviness of earthly life, called
on a person to rise in spirit

Man was created in the image, in the likeness of God,
called to become a guide of Divine actions, to unite the en-
tire world with God. Both religion and law are united in
asserting the need for a certain support, especially when
the corresponding difficulties arise, trouble comes. People
should feel a point of support over the abyss. People need to
feel this immovable peace of the shrine over their sufferings
and sorrows. This support can be the law [24, p. 122-126].

There are many points of connection, for example: in
law — sanction, and in religion — fear of God, trembling be-
fore the gaze that sees everything from the height of heaven.
But this is not an ordinary human fear, but a painful feeling
of one’s insignificant compliance with the requirements and

expectations of the Lord. It is not by chance that the Holy
Scriptures state: “The fear of the Lord is the beginning of
wisdom” [24, Proverbs 1:4]. Here is the prevention of illegal
actions, and the best one.

The superhuman content of religion is understood
as inviolable, since peace in the Christian tradition is a
self-present property of the Creator’s super-perfection, as
well as the perfection of holiness. Law is inherently conser-
vative, stable. It is “perfect” to the extent that it does not
change over an extended period. Universal legislation con-
siders all details and options that satisfy everyone. Religion
helps law. Law is a norm of behaviour, everyday life, that
which can fulfil, use, accomplish everything.

Religion protects its canon by pointing to an ideal.
In religion, the ideal of holiness cannot be embodied in ev-
eryone at once, but it happens that a person appears — the
bearer of the ideal of holiness, the beacon of Truth, its spir-
itual fire and helps the desperate to understand that not ev-
erything is lost. Common law guarantees us safety, salvation
from attacks, all kinds of damage. Faith gives salvation in
eternal life. Religions, like law, are characterised by mas-
siveness, universality, and obvious social purposefulness. It
does not proceed from a certain presumption that everyone
will follow the instructions. Both are against separation and
separation, the feeling of enmity between those who make
up the national unity, fighting against the “hateful difference
of the world.” The idea of the superiority of the common
over the individual was a pillar of both religious and legal
consciousness. Ancient human culture was aimed at nurtur-
ing and supporting the harmonious unity of the surrounding
space with the inner space of the person [25, pp. 27-38]. In
summary, the author of this paper recognises the undoubted
existence of the similarity of the visual-acoustic form of reli-
gion and ancient law, their oral culture.

Conclusions

Religion and law are interconnected by the mutual influence
of their elements: religious ideology and legal awareness, reli-
gious and secular courts, law-making and law-enforcing bod-
ies, religious and legal norms. For instance, religion and the
right to moral and ethical ideas, mutual regulation of social
relations by legal and religious norms; direct mutual influence
of heterogeneous elements of religious and legal systems.

In considering the nature of religion, a “broad” ap-
proach is used, which in legal research allows (a) evaluating
the Ukrainian legal tradition in the Soviet period in a new
way, which cannot be considered devoid of attempts to le-
gitimise law thanks to religious means; (b) reconsidering the
role of the religious factor in law-making and law-enforce-
ment processes.

As normative regulators, law and religion arise be-
cause of the disintegration of original mononorms, are norma-
tive, mostly formalised, have a hierarchical system of sources,
organisational and institutional formations, provided with
responsibility for violations of their prescriptions (common
features). Differences are observed in the spheres of regu-
lation, ways of legitimising norms (heteronomy of law and
autonomy of religion), in the structure of norms, linguistic
features of sources, subject composition, degree of conflict be-
tween subjects, nature of responsibility and functional load.

The influence of religion (or its elements) on law,
their interaction is manifested in the religious determination
of law-making, the support of legal prescriptions and law



and order in general by religious means, the influence of
the church on public-authority institutions, the contradic-
tions that arise between the norms of law and religion. The
mechanism for overcoming these contradictions should be
based on the primacy of legal prescriptions, which is com-
bined with the legislative creation of conditions for subjects
to exercise their religious rights and the prevention of vio-
lence against the religious feelings and convictions of be-
lievers (while not violating the rights of other persons). The
influence of the right to religion is quite limited and is man-
ifested in the reduction of the authoritarianism of the reli-
gious worldview, the impossibility of absorption by different
creeds of each other, in the regulation of the mechanism and
forms of implementation, the limits of the exercise of reli-
gious rights, in the preservation and development of legal
forms of activity by individual religions.

Forms of religious influence on law-making include
(a) sanctioning of religious norms by the state (direct form);
(b) promotion of the genesis of new legal norms or inhibition
of this process; (c) determination of the evolutionary move-
ment of the legal system as a whole and the development of
legal science (mediated forms). The sanctioning of religious
norms takes place in two vectors: the transfer into legal re-

M. S. Kelman and R. M. Kelman

ality of norms that directly regulate social relations, and the
sanctioning of general principles, bases, and principles that
unite separate norms into a single system. With the devel-
opment of secularisation of law and politics, the amount of
sanctioning of religious norms decreases, religious influence
acquires mainly indirect forms.

A common element of the entire typology of legal
systems are values and principles that are supported by all
major religions and protected in most legal systems of the
world (life, property, traditional marital relations, estab-
lished social order, fair public procedures).

To improve the legal regulation of religious relations,
it is proposed to introduce changes to the current legislation
of Ukraine regarding granting the church the status of a legal
entity, detailing the mechanisms for ensuring the exercise of
freedom of conscience by military personnel, refugees; as well
as ways to improve law-enforcement practices regarding the
fulfilment of religious duties by believers (e.g., pilgrimages),
ensuring non-interference of churches in political processes.

Therefore, a true real understanding, an understanding
of the essence of law, spiritualised and nurtured by religious
holiness, can be the general recognition in all legal systems of
the countries of the world of the principle of the rule of law.
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Peniria - BAaromuMu YUHHUK NPaBOTBOPUOrO
i NpaB03acTOCOBHOIO nNpouecis

Muxanno CtenaHoBuu KenbmvaH, PoctucnaB Muxainosuu KeanbmaH

HaujoHaAbHWI yHiBEpCUTET «/\bBiBCbKa MOAITEXHIKA»
79000, ByA. CtenaHa baHaepu, 12, M. N\bBiB, YKpaiHa

AHoTamisA. AKTyasbHICTb JOCJTi)KEHHS 3yMOBJIEHO THM, 1110 B HAYKOBUX MPAI[AX Malike HEMa€E CIpod TEOPETHUYHOI pO3POOKHU
criBBifjHOIIEHH: pesirii i mpasa. I1o3a yBarowo BUeHUX-TPABHUKIB 3aJIMIMIAIOTHCA (GOPMU BIUIMBY peJiirii Ha MpaBOTBOPUY
i MpaBo3acTOCOBHY AisAybHiCcTh. HasABHI AOCITiXKeHHA B Wil IJapHHi JOCUTh YacCTO XapaKTepU3ylTbcsa (pparMeHTapHICTIO.
Mertol0 CTaTTi € BCTAHOBJIEHHA Ha MifCTaBi cyyacHOro MpaBOPO3yMiHHA OCHOBHUX 3aca/l CIiBBiAHOIIEHHA peJIiril i npasa,
3’ACyBaHHA pOJIi peJlirii caMe B IOPUANYHIN MIIOMKMHI. PiI0cOPChKO-METON0IOTiYHOI OCHOBA POOOTH — BUKOPHUCTAHHA
MPUHIUILY [UTI0PasIi3My y BUOOPi METOAOJIOTiYHIX MMiIXOiB, METO/IiB Ta IPUIOMIB, 60 caMe BOHU CTAaHOBJIATh PyHIaMEHT
HayKOBO-Ii3HABaJIBHOI'O TIpoIlecy, 3a6e3neuyoTh €IHICTh Ta LiJIeCIPAMOBAHICTh MiJ] Yac AOCJIiKEHHS CIIiJIBHUX PUC
peJtirii i mpaBa y mpaBOTBOPYOMY Ta NMPaBO3aCTOCOBHOMY IIPOILIECi, IK-OT: PUTYaJIbHICTh, TPANULIiFHICTh, aBTOPUTETHICTh
Ta yHiBepcasyibHicTh. CTBEPIXYEThCA, 110 B CYyYaCHOMY CYCHiJIbCTBi peJIirifiHi HiHHOCTI Xo4a i BTpayaloThb CBOE MUHYJIe
3HAYeHHs «CBAIIEHHOro o6pa3y» CBiTy, i HaBiTh AKIIO XPUCTUAHCHKI 3acagy He MATh MPSAMOrO BIUIMBY Ha IPAaBOBY
cHCcTeMy, BOHU BCE OJIHO BifirparmTh BaroMmy poJib y IPaBOBOMY JXKHTTi, TOMY IO €BPOIIEMChKA NpPaBOBa KyJIbTypa
CTBOPIOBAJIACA Ti/i BIUIMBOM XPHCTHAHCTBA, XPUCTUAHCHKOTO MOIJIAAY Ha cBiT. CyyacHi €BpoIneiichbKi MpaBoOBi CUCTEMU
(QYHKI[IOHYIOTh y COL[ia/JIbHIN cucTeMi, sika yBibpayia XpPUCTHUAHCHKI peJiiriviHi miHHOCTi. J[OCIIiXKeHHA CIpsMOBaHe Ha
MOJAJIBIINI PO3BUTOK 3arajbHOI Teopil IpaBa, NorJyivbJieHHs 3HAHb IPO CIiBBiJHOIIEHHs peJlirii i mpasa B cucTeMmi
CYCIiJIbHOTO peryJIloBaHH:A, BIOCKOHAJIEHHsA 3aKoHoAaBcTBa. OTpUMaHi pe3ysbTaTh MOXYTb OyTH BUKOpHUCTaHi y cdepi
IIPaBOTBOPEHHs Ta NIPaBO3acTOCYBaHH:A, AJIA MiATOTOBKY MiIpyYHUKIB, HABYaJIbHUX NOCIOHUKIB, [J1A IpaBHUKIB, Qiocodis,
COI[i0JIOTIB Ta BCixX HeOalayXuX A0 CIPaBU PO3BOIO IPABOCBiAOMOCTL

KitiouoBi citoBa: Bor, npaso, JioauHa, HOpMa, CYCIIJIbCTBO, PO3YM, CIIPABEIJIUBICTh, 3aKOH, MOJIITHKA, [epkaBa
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