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HOPMATHUBHICTD ITPABA:
PIJTOCOPCBHKO-ITPABOBE OCMUCJIIEHHA

AHotauis. OcmucneHo beHoOMeH NpaBoBOI HOPMATUBHOCTI Y CBITMi @BTOPCBKOi KOHLENUii — TeMnopanbHoi
oHTonorii npaea. Lia Teopia € neBHUM cnocobOM HeKnacuyHoi NPaBoOBOI AYMKU, sika 30CEPEemKYETbCHA Ha
CYTHOCTI IOpnan4Hoi ocobm (CyTHICTb Npaea) Ta NPaBOoBil CYyTHOCTI — BIAMOBIAHICTb MK BUMHEHUM JiamMu Ta 1T
npaBoBuMMY Hacnigkamu. CTBEPAXYETbCS, L0 OPUANYHUA MO3UTUBI3M Y LLKOIA NMPUPOLHOIo NpaBa He MOXYTb
PO3KPUTW NUTAHHA NPO NPMPOLY NPaBOBOi HOPMATMBHOCTI B Ti HAUIMMOLIOMY MOXOMKEHHI. TOX NPUXUNBHUKN
Knacu4Horo cnocoby MMCIEHHS MaloTb MOXNMBICTb YTOYHUTU OHTOMOrYHY OCHOBY HOPMAaTMBHOCTI, ii Cnoci6
OyTTAa: TO6TO Nig Yac po3rnsay NPaBoOBOi HOPMATUBHOCTI @aBTOP HaronoLwye Ha HeOBXiAHOCTI NOAONAaHHA MeXi
YUCTOrO PUANYHOrO GayYeHHs npaBa B KOHTEKCTi (hinocodCcbko-NpaBoBOro AOCHiAXEHHs. HaronoweHo Ha
HeobXigHOCTI BMXO4Y 3a MeXi CyTO IpUANYHOrO CBITOMMSAY NpW PO3rnsiAi HOPMAaTMBHOCTI Ta nmepexoy 4o
inocodcbKo-NPaBoOBOro AOCNIMKEHHS 3a3Ha4YeHOoT npobnemu. B akocTi MeTogonoriyHoro niarpyHTs y cTarTi
BUKOPUCTOBYETBLCS MeToq (byHAaMeHTanbHOI OHTONOrIT, 3ano4yaTkoBaHMIN Himeubkum chinocodom MapTrHoM
lavigerrepom. Po3rnsHyTWA TakMM crnocobom (eHOMEH HOPMAaTWMBHOCTI A€ MOXMMBICTb BUSBUTU MOTO
NpuxoBaHy CTPYKTYPY, BiOMOBICTU HAa HaMBaXKNMBiLe NUTaAHHS — YOMY FOAM NOBWHHI NiANOPsSAKOBYBaTUCS
3aKOHY, K Lie crnpaBii BUAAETbLCHA — He B ifeanbHOMY BMMIpi HOPMY | MpaBuna, a B peansHocTi 6yTTa. Ha 6asi
uiei pinocodii ctae MOXnIMBUM 06r'pyHTYBaT heHOMEH HOPMATMBHOCTI HE 3 BOMi 3aKOHOAaBLSA (MPaBOBUWA
Nno3NTUBI3M), HE 3 iAeanbHOro 3MICTy CBIAOMOCTI (KMacuyHWUI tocHaTypaniaM), a 3i CniBiCHyBaHHA nogen y
TemnopanbHOMy PO3puBi MiXXK BYMHEHUM LiSSHHAM Ta MOro npaBoBMMMK Hachnigkamu. B nigcymky HaBoguTbCs
BMCHOBOK, LLO MNpaBoBa HOPMATWBHICTb € TEMMOpParnbHO-OHTOMNOMYHUM (PEHOMEHOM, S$KWMA MNepBiCHO
nokani3oBaHO He B igeanbHOMY CBIiTi HOPM i MpaBui, a B couianbHi GiINCHOCTI CymicHoro ByTTa ntogen y
NPaBoBIN NOAil, K THKIHHA MK BAMHKOM Ta MOro NpaBoBUMM Hacnigkamu.
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THE NORMATIVITY OF LAW:
LEGAL-PHILOSOPHICAL REASONING

Abstract. The article is dedicated to the reasoning of the phenomenon of legal normativity in the light of the
author’s conception — the temporal ontology of law. The temporal ontology of law is the certain way of the non-
classical legal thought, which concentrates itself on the Being of the legal entity (Being of law) and the legal
Being — the attraction between the committed deed and its legal consequences. Author strikes, that the legal
positivism or nature law school are not able to reveal the question about the roots of the legal normativity in
its deepest origin. Thinking by this — classical way of thought the researchers have any possibility to clarify the
ontological basis of the normativity, its mode of Being, e. t.c. During the contemplation of the legal normativity
the author stresses on the necessity to overcome the border of pure juridical vision of law towards legal-
philosophical research of the named issue. As the methodological ground in the following article author uses
the method of the fundamental ontology, which was elaborated by the German philosopher Martin Heidegger,
which is supplemented by the philosophical constructions of the famous French philosopher Emmanuel
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Levinas, hermeneutical French researcher Paul Ricoeuer, contemporary British legal philosopher Oren Ben-
Dor. On the basis of such philosophy becomes possible to establish the phenomenon of the normativity nor
from the legislator's will (legal positivism), nor from the ideal content of the consciousness (classical natural
law), but from the common human Being with one another in the temporal gap between the committed deed
and its legal consequences. To consider the phenomenon of the normativity by this way gives us a possibility to
reveal the hidden structure of it, to answer on the most important question — why people have to obey the law,
how it is really happened — not in the ideal dimension of the norms and rules but inside the everydayness, in
the reality of our Being-with-one-another. So, in its deepest roots the normativity opens itself not as the quality
of the certain entity — the norm of the law (legal positivism), or rules of moral and values (natural law) but in
the structure of the human Being itself, when we encounters the other people in the legal event. Thus, author
makes the conclusion, that the legal normativity is the temporal-ontological phenomenon, which primary is
located not in the ideal dimension of the norms and rules, but in the social context of the common human Being

in the legal event as the certain attraction between the committed deed and its legal consequences.

Key words: Law, normativity, temporal ontology, attraction, legal event.

Introduction

The research of the legal normativity is very simple,
when we try to unfold it in its juridical dimension
only. To consider law as the couple of the positive
norms and rules, which was issued by the legislator
(or another sovereign), we can come to the conclu-
sion, that the legal normativity is a certain quality
of the norms, similar to the enforcement in the case
of its breaking, its formal determination e t.c. The
origin of such quality is derived in the state author-
ity, in the will of the ruling class, or in the legis-
lator’s competence. From the point of view of the
legal positivism, all similar factors are the sufficient
ground to the normativity of this or that norm. Thus,
the way of dogmatic thought simply presupposes
the legal status of the norms, that are issued by the
authoritative person or organization and normativity
as the necessary attribute of the similar rules. The
similar position is maintained by Bulygin (2016),
Kelsen (2009), Hart (2007) [1; 2; 3].

The situation is much more interesting in
the case, when we consider law not as the simple
set of the official rules, which are established by
the state, but in the much variety perspective. In
accordance with the statement of the natural law
school the phenomenon of law is not limited itself
by the official norms of the legal normativism,
but includes much more than this. By this way
we are able to speak about the law of reason and
nature (school of natural law), law as the set of the
norms which is issued by the sacral origins (reli-
gious roots of law), law as the certain quality of
the human nature (anthropological legal thought)
etc. The different ways of the legal thought con-
sider as the foundation of the legal normativity
not the objective factors, which are rooted in the
will of the state, but certain presuppositions, which
are derived from the consciousness (the religious
faith, the ideas, which are immanent by the con-
sciousness of the subject) could be characterized
as the “subjective way of the legal thought”. In the
similar situation there are also any difficulties with

the normative status of the similar law, because the
necessary condition of its normativity is the exis-
tence of the certain “higher” entity: “The Being of
the God, of the Reason, of Nature gives us a pos-
sibility to obey the such law without any doubts”.
In the contemporary legal philosophy this way of
thought is transformed in the so-called ‘“non-posi-
tivism” (Alexy, 2009; Fuller, 2007) [4; 5].

So, we can come to the conclusion, that the
phenomenon of the normativity is understood as
the quality of the certain entity — official norms
and rules, moral values, human Being, reason,
social relationships e t.c. Due to these facts to
reach the origin of the legal normativity means
firstly to answer the question: what really law is?
The way of the such thought is necessarily con-
necting with the operation named “destruktion”
[6, 19]. The similar operation helps us to clear the
phenomenon of law and opens the way toward
its normativity. Then firstly we have to consider
the traditional way of legal thought and its conse-
quences to our topics. After this task we’ll pass to
the phenomenon of law as such and, thirdly, try to
explicate the results of our investigation towards
normativity of law, which (as we will see) is not
equal to legal normativity.

1. The classical (optic) approaches to the nor-
mativity of law

Traditional, classical legal philosophy intends
to determine the law as entity (Seiende — germ.)
through the other entity — freedom, equality, jus-
tice. But the similar attempts like an endless
circle. In other words, to determine one entity
through the another is the way to the infinity, to
the necessity of the further determination (“‘what is
law?” — “freedom”, “what is freedom?” etc.). The
second negative feature of the determination of the
law as entity through the other entity is so-called
“legal nominalism”, when the phenomenon of law
loses its own unique content and turns into empty
general concept, which marks the simple totality
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of the other entity (“Law is freedom, equality, jus-
tice....”). The third imperfection of the classical
position is a dogmatic way of the certain entity’s
identification as legal. The legal status of the cer-
tain entity (norms, legal decisions and other legal
objects) is not the result of the researches, but the
dogmatic presumption is.! The specific feature of
the similar approach lies in the free choice of the
researcher, when the last chooses this or that entity
as “law”, as the object of researches, and doesn’t
think about criterions of its legal relevance, its
“legal status” (“Rechtlichkeit”). At the same time,
as we can see, such “legal entity” as legal norm or
court decision always has the possibility, to turn
into the “Unlaw” (for example, in the case of the
review of the court decision be the higher court).
And, equally, the status of the “legal irrelevant
entity” at any time could be transformed into the
“legal”, for example, when one or another thing
becomes “evidence”, “object of the offence” etc.?

Thus, we can come to the conclusion, that
classical legal science is not able to justify its
claims, borders and limits of the researches. The
reason of the transformation of the entity into the
“legal entity” has the will of the legal scientist as
its only ground, when all another aspects of this
entity (biological, chemical, esthetical, economi-
cal) are reduced randomly. The questions about the
criterions of the “legal relevance” of the entity left
without answers. The same destiny has the “classi-
cal view” on the legal normativity also.

In my opinion, the attempts to find the
roots of the legal status of the certain entity in
this entity, in the entity itself, are hopeless. There
are two main reasons for that. Firstly, each entity
(and legal so) is determined as entity by Being
(Sein — germ.). As noted British legal researcher
0. Ben-Dor, “Being thoughtful about law relates
to being thoughtful about the Being of law. Think-
ing about law must first be attentive to that being
and thinking that ontic for-the-most-part with law
conditions. The relationship between law and its
Being understands the relationship between the
ontic manifestation of law and its Being”[11, 93].
So, it is reasonable to suppose, that legal status
of the entity is determined by its specific modus
of Being — legal Being. But here is the second
(methodological) difficulty: as M. Heidegger
said, the science understands as real only those
things, which are reachable for it objectively (i.e.
entity—A. S.) [12, 162]. Thus, to make the similar
operation, to reach the Being of the entity is the
task of the philosophy and the way of our thought
leads us with necessity from the legal science

! The further argumentation of such thesis [10].
2 On the necessity of the “ontological turn” in the philosophy
of law see, for example: [13, 105].

(legal theory) to the philosophy of law, to the
region of legal ontology.’

2. The non-classical (ontological) approach to
the normativity of law

The philosophical (ontological) way is to think law
in the horizon of Being (Sein). The last gives entity
“to be” and determines the entity (Seiende) “as
such”. Then, the legal status of the entity is deter-
mined by the Being also. The legal Being, Being of
the legal entity is not randomly constructed modus
of the Being, but is determined by the involve-
ment of the entity into the legal event.* The elabo-
ration of the next researches will be based on the
ontological difference (Being\entity) and on the
post-ontological difference (Being as such\Being
of the certain entity), which were founded by M.
Heidegger [6; 16, 3-30]. From the difference
between the legal entity and its Being we are able
to explain, in what way the certain entity becomes
legal. In its turn, legal Being — Being of the legal
entity — is derived from the “pure Being of law”,
i.e. law Being, which is the core of the law event.
Then, the further path of our research is the ontol-
ogy of law, which is found on the post-ontological
legal difference — between the legal Being and law
Being.

As we noted, the classical approaches to the
law interpret law as entity (legal ideas, subjects of
law, legal norms etc.) and consequently could be
marked as optical. The proposed way of research
tries to think law from the horizon of the Being
and due to this ontological is. The horizon of the
understanding of Being is time (M. Heidegger) [6, 1].
In accordance with M. Heidegger, the unity of the
Being and time is the event [16, 24]. Then in order
to integral reasoning of the phenomenon of the
law we have to think law Being in its connection
with time of the law. Due to this fact our ontology
of law could be marked as the temporal ontology.
So, further we have to reveal the specific of legal
time in its connection with the legal Being and the
Being of law. Namely this connection is the most
problematic place in our investigations and is the
very obstacle by the way of the new “non-classic”
reasoning of the normativity of law.

The event is not the same phenomenon as
the process is. The difference is rooted in their
temporal aspects. The process exists in the time,
which obviously is understood as the endless chain
of “now”. Opposite, the event is not “in” time: time
belongs to the certain event. But the specific time
of the event is quite different from the linear time

? The experience of the similar investigation in my works about
legal event: [14, 127-159]; [15, 133-146]; [9, 483—-487].
Event (Ereignis — germ.) is understood here in Heidegger’s
sense, as unity of Being and time: [16, 24]

* Secondary literature and critic of W. Maihofer’s position
(J. Thyssen, A. Baratta) see in: [18, 151, 332].
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of the process. The event is realized not continual,
but “pointwise”, at the “one moment”. The named
moment is not simple “point” of time: not just one
“now” in the line of another “now”. The “happen-
ing” of the event is the origin (and the end) of each
process. So to speak, the event “creates” the linear
time as the certain “place”, in which “takes place”
every process. As we can see, the time of the legal
process — trial for example — is continual. But the
time of the law event is not continual — it is not
possible to say “how long” last the moments of
murder, theft, road accident etc. Further we will try
to describe the time of the law event as an “ecstati-
cal contemporality”.

3. The temporal-ontological roots of the legal
normativity

The beginning of the law event is certain — legal —
action, which is constituted as legal through its
direction to the Other as Anyone (P. Ricouer).
In other words, in the legal sphere we meet one
another not as Me or You — as unique and unsub-
stitutable individual, but as Anyone, who could be
replaced at his place at any time by another per-
son. The similar determination of the legal human
on ontic level has its existential-ontological roots
in Werner Maihofer’s legal thought. This German
legal philosopher in his famous book “law and
Being” (“Recht und Sein”, 1954) [17] comes to
the conclusion, that we are not just to live with one
another “as such”, but in our Being-with Others
always exist “as” someone: as buyer and seller,
doctor and patient, driver and passenger etc [17,
32]. This modus of the “social Being”, i.e. “Being-
as” (“Alssein” — Germ.) is the basic modus of
human Being with the Others.

So, in the legal world Anyone commits his
deeds as “Being as someone” towards another —
equally substitutable persons, whose modus of
social Being is tide up correlatively with the
actor’s modus of existence. The similar actions
immanently contain in itself the horizon of all its
possible consequences i.e. possible “re-actions” of
the Other “as” Anyone on the similar deed. Here
we have the deal with the mutual relationships
between them, which both constitute one another
in the described interplay of ‘“actions and
re-actions”. This situation is close to the Levinas’
thought about the presence of the Other, which is
primary to the presence of Ourselves, when the
Other constitutes our modus of existence just by
the fact of his presence.

But the similar situation is possible only
then, when me and the Other both have common
temporality — in the opposite case we just
couldn’t meet one another. In accordance with
the described circumstances the possible legal
consequences — the “future” of the law event are

“contemporal” to the “past” of the event — legal
action. In other words, at the moment of the
commitment of the legal relevant deed the similar
deed “already” “calls” its legal consequences from
the future. The last, which intends from the future
to the past, encounters the committed deed in
the “presence”, when the deed “factually” meets
its legal consequences. Because of these facts,
on the optical level of legal processes, which are
produced by the law event, “future” as the legal
consequences of the committed deeds (sanction,
for example), are “earlier” than the “past”, because
of each “presence” before “to be passed” and “to
become past” earlier “exists” as the future.

So from the similar point of view the time of
the law is presented as the special “temporal loop”,
when the past (legal deed) and the future (legal
consequences) contemporarily-ecstatically direct
to one another, to “tie up the loop” in its “factual”
meeting in the present.

The upper description of the legal time
makes possible to disclose law Being. Following
Heidegger, Being “exists” as event (Ereignis).
Then, law Being is the certain “modus of exist”
of Being itself, when the last “exists” as “law
Being”. As Heidegger said, to the essence of the
Being belongs “that, what were (past)” “that, what
might to be (future)” and “that, what ought to be
(presence)”[19, 149]. So due to this statement
it is reasonable to think law Being as “inter-
belonging” between the “has-beens”, “possible”
and “ought”, as “attraction” which put these
three phenomena “to-gather”. On the notice
level of the legal processes law Being reveals
itself as attraction between the committed deed
and its legal consequences. All that entity which
was “caught up” by the law event at the same
moment received legal modus of Being, the Being
of the similar entity becomes legal Being. But at
that time, when legal deed encounters its legal
consequences, the temporal loop is tied up, and
law Being is disappeared; legal entity becomes
“normal” again and reveals itself in its chemical,
physical, economic and others modes of Being.

Then, the main thesis of the temporal
ontology of law is the grounding of that fact, that
law originally the law Being “is”, i.e. “attraction”
between the committed deed and its legal
consequences, which “exists” in the horizon of the
time of the law, so legal modus of the Being of
the legal entity (idea, norm, thing, human being)
is derived from the involvement in the law event.

Conclusions. By using the results of our researches
it’s possible to re-thinking the problem of the legal
normativity. From the positions of the temporal
ontology of law we have to speak rather about the
normativity of law than /legal normativity. Because
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of under the law we understand not certain entity —
legal norms, legal relations, legal persons etc., but
the special modus of the Being of similar entity,
there are no more reasons to speak about the nor-
mativity as the quality of the certain entity. Oppo-
site, legal entity receives its normative quality due
to legal Being only.

But normativity is not the simple attribute of
the legal Being. As we noted, legal Being is rooted

in the law event and in the Being of law as the
“attraction” between the committed deed and its
legal consequences, which “exists” in the horizon
of the time of the law. Thus the normativity of such
law is not its attribute or quality, but its essence,
which puts “to-gather” different entity, which is
involved in the event of Law and by this way its
legal status received.
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