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IlepioguYHiCTh BUITYCKY: YOTUPHU pa3u Ha Pik

PenaxkiiiiHa KoJierisa
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Abstract. In the conditions of war, the problem of maintaining a comfortable psychological climate in professional teams
and society in general is acutely felt because Ukrainians are in a depressed psychological state. Conflicts among people
of different ages are also escalating, as representatives of the baby boomer generation are gradually being replaced
by Generation Y, and therefore most Ukrainian companies are teams of representatives of Generations X and Y. The
purpose of this study is to find ways to overcome the problem of conflict between different generations. Among the key
scientific methods of this study is M. Rokeach’s model, which was used to rank the terminal and instrumental values
of representatives of Ukrainian generations X and Y, and the method of canonical correlations, used for comparative
analysis of the value structure of the analysed generations. The main results of the study indicate that the aggravation
of relations and the emergence of misunderstandings among Ukrainians is a consequence not only of the influence of
war, but also of the conflict of the most economically active generations — X and Y. This conflict is caused by differences
in the perception of life (i.e., in values), a large difference in the socio-political conditions of formation and belonging
to different archetypes of generations according to the Strauss-Howe generational theory. Ukrainian generation X is a
recessive generation of “nomads”, while generation Y is a dominant generation of “heroes”. The results of a comparative
analysis of the dominant terminal and instrumental values of these generations indicated that 50% of the dominant values
are common terminal and only 33% are common instrumental. It was found that the Ukrainian Generation X has more
post-materialistic values, while Generation Y prefers materialistic values, which was a consequence of socio-political
events in Ukraine, under which these generations were formed. The practical significance of the results obtained lies in
the fact that the proposed recommendations for overcoming the conflict of Ukrainian Generations X and Y by factoring
in the most important values for each of these generations will help not only to overcome the conflict of generations, but
also to increase the effectiveness of their interaction

Keywords: Millennial generation, unknown generation; generation culture level; terminal values; instrumental values

Introduction

The war that is currently taking place on the territory of
Ukraine requires increased attention to relationships in such
difficult times for Ukrainians, since the general emotional
state of people, as noted by O. Pyshchulina et al. (2022), is
rather depressing and the number of conflicts and misun-
derstandings within society, specifically in the collectives of
various organizations, has increased considerably over 2022.
One of the sources of such conflicts is generational change,
as baby boomers gradually retire, and Generation Y increas-

Suggested Citation

ingly enters the workforce. This is why emerging misunder-
standings and generational differences can adversely affect
employee productivity, efficiency, and satisfaction (Smith
& Nichols, 2015; Jemima & Kusumadmo, 2019). Therefore,
B.A. Kaifi et al. (2012); C. Bhayana et al. (2021) point out
that managers need to learn more about their employees’ job
satisfaction, their expectations, and their outlook, precisely
at a time when new generations are merging with previous
ones. One of the ways to overcome such conflicts among
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personnel is precisely to investigate and analyse the domi-
nant values of these generations.

The problem of generational interaction and overcoming
intergenerational conflicts has been relevant for scientists in
various fields (psychology, sociology, political science, mar-
keting, and management) for many years. Over the past three
decades, scientists in cross-cultural management have been
investigating the value profiles of modern generations in dif-
ferent countries to improve the quality of management of
representatives of these generations who can simultaneously
work in the team of one company. Thus, the modern theo-
ry of generations, which was developed by N. Howe & W.
Strauss (2007), and is the theoretical basis for such cross-cul-
tural studies, is based on the fact that pertinence to the cor-
responding generation is determined by the dominance of
values that are most inherent in the given generation. As
K.W. Smola & C.D. Sutton (2002), S. Lawati (2019) note, a
generation is a group that can be defined by the following
common features: year of birth and age, place of birth and
socialization, and major events that shaped them as a person.

The impact of key life events, such as wars, the emer-
gence of innovative technologies or considerable economic
and political changes in society, is also vital for the emer-
gence and formation of generations. Because scientists
S. De Hauw and A. De Vos (2010), V. Singh et al. (2020)
point out that it is precisely such events that shape the per-
sonality, the dominant values of a generation, and the expec-
tations of this generation.

The process of intergenerational interaction also occurs
constantly, as adjacent generations constantly interact: the
previous generation (usually parents) influences the next
generation (children) through upbringing and other progres-
sive or regressive actions and forms their worldview and val-
ues that will be inherent in this generation.

The basis of generational conflict (conflict of “parents and
children”), as defined in the research of N. Howe and W. Strauss
(2007), is not the difference in age, but the difference in the
dominant values of different generations. This means that the
key factor in uniting people into one generation is the same
values that are laid down on the subconscious level of ev-
eryone during education and socialization of this generation.

In the past two decades, two generations have dominat-
ed Ukraine — Generation X (born in 1966-1986) and Genera-
tion Y (born in 1987-2005) (Blyznyuk, 2017).

The purpose of this study was to analyse and compare
the dominant values of the most economically active modern
generations of Ukrainians: generation X and generation Y, to
overcome the problem of conflict between representatives of
these generations during their interaction as personnel of a
Ukrainian company.

Literature review

As it was proved in (Blyznyuk & Lepeyko, 2016), Generation
X (unknown generation, 13th generation) in Ukraine was
born in the Soviet Union and was already formed during its
collapse. The worldview of the Ukrainian Generation X was
influenced by such important economic and political changes
in the country as perestroika, total deficit, and Ukraine’s in-
dependence. The most significant event that led to the end of
the birth period of Generation X in Ukraine was the Chernobyl
disaster (1986). Therefore, the Ukrainian Generation X differs
from the representatives of Generation X in the United States
and Western European countries in the list of dominant values.

According to the classification of generational arche-
types, Generation X is a “nomad” who is characterized by a
global perception of the world, pragmatism, and a tendency
to migrate to other countries. According to the study results
of N. Howe & W. Strauss (2007), in the United States, Gen-
eration X consists of the largest number of immigrants in the
20 century. The specific feature of this recessive generation
is its readiness for change and flexibility due to the impact of
political and social instability, which was noted during their
formation. Members of this generation are also the largest
entrepreneurial generation in U.S. history.

In Ukraine, Generation X is currently undergoing a period
of maturity, which is usually the most successful period in the
life cycle of “nomads”, while this always coincides with a crisis
in society and the country (Blyznyuk, 2017), which is current-
ly happening in Ukraine and was initially caused by the pan-
demic, and then the start of the war on the territory of Ukraine.

The propensity for migration of the Ukrainian genera-
tion X is actively manifested, especially in 2021-2022, since
it is the representatives of this generation who are the largest
part of the adult population of Ukraine (approximately 35%)
(Ministry of Economy..., 2022) of the total number of people
who left the territory of Ukraine after February 24, 2021
due to the war. T. Blyznyuk and T. Lepeyko (2016) proved
that the Y generation (Millennial generation, Why genera-
tion, Next generation, Zero generation) in Ukraine was born
and grew up under the influence of terrorist attacks, military
conflicts, epidemics, and the development of digital tech-
nologies. And the process of socialization of this generation
and the formation of representatives of this generation as
individuals is ending right now. Therefore, the events that
are currently happening on the territory of Ukraine have a
direct impact on the dominant values and expectations of
this Ukrainian generation.

In earlier studies of T.P. Blyznyuk (2017), it was noted
that the key event that most influenced the formation of the
Ukrainian Generation Y was the beginning of the anti-terror-
ist operation in the Donbas in 2014. However, now it can be
argued that the war in Ukraine has become exactly the key
factor that has the greatest impact on this generation and its
worldview. That is why the Ukrainian Generation Y can also
become a generation that differs from the representatives of
Generation Y in the United States and Western Europe.

According to the classification of archetypes of genera-
tions, Generation Y are “heroes” who grow up in the condi-
tions of increased security created by their parents (gener-
ation X), relying on their own hard experience, protecting
them from the influence of aggressive and dangerous ex-
ternal environment, which is inherent in the period of so-
cialization and formation as individuals (childhood period)
of Generation Y. According to the study results of N. Howe
and W. Strauss (2007), Generation Y is the dominant gen-
eration of confident and active fighters who stand up for
family values, and events such as the September 11 terror-
ist attacks have helped further strengthen the importance
of personal life and family compared to career aspirations
(Ng, et al., 2010; Dimock, 2019; Shiju, 2022). A. Adamou
et al. (2018) proved that this generation is considered the
most protected children in world history, since even when
the war broke out in Ukraine, the Ukrainian Generation Y
almost completely passed into the period of youth, and be-
came part of the labour force in Ukraine, replacing the baby
boomer generation.



Specialists R. Deyoe & T. Fox (2011), Y. Zhang & W. Wie-
be, (2022) found that due to differences in values and ex-
pectations, conflicts among staff become commonplace when
Generation Y becomes the workforce, and if these differences
in values are not addressed or identified, the company’s man-
agement can only expect such conflict to increase. The study of
values at various levels, such as personal, organizational, gen-
erational, and national, has been the subject of various studies
for more than fifty years (Tuulik et al., 2016). Many theoreti-
cal studies focus on values as a basis for understanding social
behaviour. M. Rokeach (1973), K. Smola & C. Sutton (2002),
R. Deyoe & T. Fox (2011) viewed values as deep motivations
that guide, justify, and explain attitudes, norms, thoughts,
and actions. Therewith, values can reflect major social chang-
es in society and beyond (Rokeach, 1973; Schwartz, 2012).

K. Tuulik et al. (2016) noted that the concept of values is
multifaceted, and the study of values has many layers of val-
ues: instrumental and terminal; professional, organizational,
generational, and national; real and imposed. G. Hofstede et
al. (2010) noted that these different layers of values show
precisely which individual values coincide with those at the
organizational, generational, and national levels. Therefore,
there are many models of values developed by scientists to
investigate and analyse these layers of values. Thus, the mod-
el by M. Rokeach (1973) includes eighteen terminal values
(goals) and eighteen instrumental values (means); the model
by S. Schwartz (2012) is based on fifty-six values that are com-
bined into ten types of values-motives; the model by D. Jaffe
& C. Scott (1998) includes forty values in six categories; the
model by G. Hofstede et al. (2010) describes thirty-six values.

Adistinctivefeatureof thisstudy wastodetermine thebasis
for the emergence of conflicts and misunderstandings, which
is a consequence of the conflict between Ukrainian Genera-
tions X and Y, and to develop practical recommendations for
overcoming this conflict in the context of the war in Ukraine.

Materials and methods

In this study of generational values, the model of M. Rokeach
(1973) was used to determine the values of Ukrainian gen-
erations X and Y, since this model is one of the principal
models used to investigate values at the generational lev-
el (Smola & Sutton, 2002; Blyznyuk, 2017; Farcane et al.,
2019), and the validity of this model for value research was
proven in (Vauclair et al., 2011).

T. Blyznyuk & O. Maistrenko

Representatives of Ukrainian generations X and Y were
interviewed using a questionnaire developed based on the
model by M. Rokeach (1973), where the respondents had to
rank (determine the place in life in terms of importance) ter-
minal and instrumental values from the proposed list. Then,
the resulting arrays of values (terminal and instrumental)
were analysed using the method of canonical correlations
(Abdi et al., 2018), which was chosen because it allows de-
termining the maximum correlations between two groups:
explanatory features and resulting features that accumulate
the effects of influence explanatory signs. Elementary at-
tributes are terminal values that affect instrumental values
(performance attributes).

Within the framework of the study, in 2020-2021, an
anonymous online survey of representatives of Ukrainian
Generations X and Y was conducted using a questionnaire
developed based on the model by M. Rokeach (1973) in
Google Forms format. The questions were formed into
three blocks: general information about the respondent
(age, gender, place, place of birth and socialization, re-
ligion, profession and field of activity), a list of terminal
values for alphabetical ranking, and a list of terminal val-
ues for alphabetical ranking. The survey was conducted
pursuant to the code of professional ethics of the Simon
Kuznets Kharkiv National University of Economics (Code
of professional ethics, 2008).The respondents were teach-
ers and students of the Simon Kuznets Kharkiv National
University of Economics and Kharkiv National University
of Radio Electronics. A total of 295 respondents took part
in the survey, of which 144 people were representatives
of Generation X and 151 people were representatives of
Generation Y. Among the surveyed representatives of Gen-
eration X, 69.1% were women, 30.9% were men. Among
the surveyed representatives of Generation Y, 54.5% were
women, and 45.5% were men. According to the survey re-
sults, the ranked lists of terminal and instrumental values
of representatives of Ukrainian Generations X and Y were
analysed using the canonical correlation method.

Results and discussion
Based on the analysis of the survey of representatives of
Ukrainian Generations X and Y using the canonical correla-
tion method, the following results were obtained, which are
presented in Tables 1 and 2.

Table 1. Significance of terminal values based on the results of determining canonical variables

Generation
Terminal value X Y
coefficient location coefficient location*

Active (interesting) and busy life 6.0591 1 0.0062 8
Inner harmony 5.7449 3 0.2024 5
Life wisdom 5.4689 7 -0.1046 11
Health 3.9657 18 0.4055 1
Interesting work 5.4038 9 -0.0787 10
Love 4.6845 16 0.2143 4
Financially secure and comfortable life 5.0578 4 0.0791 6
True friendship 5.5608 5 0.3765 2
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Table 2, Continued

Generation
Terminal value X Y
coefficient location coefficient location*

Productive life 4.7072 15 -0.3471 16
Development 4.9443 12 0.0708 7
Freedom 6.0417 2 -0.1124 12
Pursuit of beauty 5.4126 8 -0.4435 18
Happy family life 4.8880 13 0.0619 9
Happiness of others 4.0937 17 0.3026 3
Creativity 4.9543 11 -0.2914 15
Pleasure 5.3673 10 -0.2520 14

Notes: * the place of anti-values is determined in reverse order
Source: the result of the authors’ own research

Table 2. Significance of instrumental values based on the results of determining canonical variables

Generation
Instrumental value X Y
coefficient location* coefficient location*
Neatness (tidiness) -7.2768 16 0.3349 6
High demands -6.9749 14 0.1114 12
Good manners and politeness -6.9057 13 0.3981 4
Vivacity -6.8917 10 0.6260 2
Intelligence and education -5.5163 1 0.1438 11
Diligence -6.9003 12 0.1074 13
Independence -6.6782 9 0.0980 14
Intransigence to shortcomings in oneself and others -6.0277 3 0.0264 15
Responsibility -5.6886 2 0.4601 3
Rationalism -7.3264 17 0.1601 10
Self-control -6.4952 7 0.2380 8
Courage in defending own opinions and views -6.6580 8 -0.0169 17
Strong will -6.2503 6 0.3236 7
Tolerance -6.0978 4 0.1817 9
Honesty -6.1965 5 0.8431 1
Open-mindedness -7.1959 15 0.0010 16
Efficiency in business -6.9001 11 0.3518 5
Compassion -8.3796 18 -0.0708 18

Notes: * the place of anti-values is determined in reverse order
Source: the result of the authors’ own research

Tables 1 and 2 indicate the coefficients of linear combi-
nations of new canonical quantities, which are determined
on the terms of the maximum (highest) correlation between
these combinations, which has a confidence of 95.0%.

According to the values of the obtained coefficients pre-
sented in Table 1, it can be determined that in the Ukrainian
Generation X, all terminal values are positive for the gen-
eration’s perception of their social significance for this

generation and the consequences of their implementation.
For the Ukrainian Generation Y, such terminal values as life
wisdom, interesting work, public recognition, knowledge,
creativity, and pleasure are anti-values (negative values) for
this generation. Since anti-values are patterns of unaccept-
able behaviour, their significance in general in the life of
this generation should be determined in reverse order. Be-
cause they belong to the values that the representatives of



the generation consider unimportant, or those that should
be avoided altogether, and therefore have the least impor-
tance in the life of this generation (the highest places).

In addition, Tables 1 and 2 determine the significance
of each of the values in the life of Ukrainian Generations
X and Y according to the place of this value in the life of
the generation under study, which is determined and based
on the coefficients of linear combinations of new canonical
values (a set of ranked terminal and instrumental values of
representatives of these generations).

According to the values of the obtained coefficients pre-
sented in Table 2, it can be determined that in the Ukrainian

Social & Legal Studios, Vol. 6, No. 1

Generation X, all instrumental values are perceived as an-
ti-values in relation to their social significance for this gen-
eration and the consequences of their implementation. It is
also determined that in the Ukrainian Generation Y, such
instrumental values as courage in defending own opinions,
views, and compassion for this generation are anti-values.

Thus, the dominant values of Ukrainian Generations
X and Y, i.e., the values that are key in the lives of these
generations (places 1 to 6), which were revealed as a re-
sult of the analysis of the values of representatives of these
generations using the method of canonical correlations, are
presented in Table 3.

Table 3. Dominant values of Ukrainian Generations X and Y

Location Generation X Generation Y
Terminal values
1 Active (interesting) and busy life Health
2 Freedom True friendship
3 Inner harmony Happiness of others
4 Financially secure and comfortable life Love
5 True friendship Inner harmony
6 Public recognition Financially secure and comfortable life
Instrumental values
1 Intelligence and education Honesty
2 Responsibility Vivacity
3 Intransigence to shortcomings in oneself and others Responsibility
4 Tolerance Good manners and politeness
5 Honesty Efficiency in business
6 Strong will Neatness (tidiness)

Source: the result of the authors’ own research

As a result of a study of the dominant values of the most
economically active modern generations of Ukrainians, Gen-
eration X and Generation Y, it was determined that the conflict
between Generation X and Generation Y really exists, since only
50% of the dominant terminal values coincide, which is related
to pertinence to one national culture — the Ukrainian culture.

Therewith, among the dominant terminal values of Gen-
eration Y, which do not coincide with the dominant terminal
values of Generation X, one value is post-materialistic (happi-
ness of others), and the other two terminal values are materi-
alistic (health and love). In Generation X, on the contrary, the
two dominant terminal values that do not coincide with the
dominant terminal values of Generation Y are post-material-
istic (freedom and social recognition), and one terminal val-
ue is materialistic (active and busy life). In Generation X, all
terminal values are positive for the generation’s perception of
their social significance and the consequences of their imple-
mentation, and in Generation Y, such terminal values as life
wisdom, interesting work, public recognition, knowledge,
creativity, and pleasure are anti-values (negative values) for
this generation, i.e., they belong to values that are considered
unimportant, or should be avoided altogether. Generation X
prefers post-materialistic values among terminal values, while
Generation Y is more focused on achieving materialistic val-
ues related to well-being, physical and psychological security.

Among the dominant instrumental values of Genera-
tions X and Y, only 33% coincide, which indicates that these
generations form entirely different paths to achieve their life
goals. Therewith, among the dominant instrumental values
of Generation Y, which do not coincide with the dominant in-
strumental values of Generation X, the four instrumental val-
ues are materialistic (vivacity, good manners and politeness,
efficiency in business and neatness (tidiness)). Whereas in
Generation X, among the dominant instrumental values that
do not coincide with the dominant instrumental values of
Generation Y, there is one post-materialistic value (tolerance).

The results of this study in the form of a list of dominant
terminal and instrumental values of Ukrainian Generations X
and Y allow providing the following practical recommenda-
tions for overcoming the conflict between these generations:

1) It is necessary to clearly distinguish between repre-
sentatives of each of the analysed generations and, accord-
ingly, use different methods of motivation for each of these
generations. Thus, for the Ukrainian Generation X, non-ma-
terial motivation will be the most effective, and for Genera-
tion Y — material motivation.

2) To increase the effectiveness of interaction between
representatives of these generations in one team, it is nec-
essary to clearly distribute the roles of each of its members,
factoring in both the individual characteristics of a person
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and pertinence to the corresponding generation. Thus, it is
necessary to consider that Generation X is a generation of
entrepreneurs, and this can be used as an advantage of this
generation, since this generation is always focused on re-
sults. While Generation Y is a generation that has prominent
digital skills, which is also an advantage of this generation.

The results of studies of the values of representatives of
generations X and Y in countries such as Singapore and Sri
Lanka (Rafiki & Hartijasti, 2021; Helmi et al., 2021; Weera-
rathne et al., 2022) also indicate a considerable preference
in the structure of values of Generation X for immaterial
values, and Generation Y — for material values. The study
by M. Rafiki & Y. Hartijasti (2021) found that Indonesian
Generation Y members, when ranking the values associat-
ed with their work, prefer external (material) values that
focus on the results of their work in the form of material
rewards, income, learning opportunities, and career growth.
Whereas representatives of the Indonesian Generation X,
on the contrary, choose internal values (immaterial), which
are associated with intangible rewards and are manifested
through a considerable interest in work and the search for
opportunities to show a creative approach when perform-
ing work. A. Helmi et al. (2021) determined that immaterial
values such as achievement, self-respect, family values, and
social interaction are key for Indonesian Generation X, while
material values such as pleasure, entertainment, friendship,
and appreciation of others are dominant for Indonesian Gen-
eration Y. R.S. Weerarathne et al. (2022) found that Genera-
tion Y in Sri Lanka demonstrates the dominance of material
values (success, career growth, and purposefulness), while
Generation X — immaterial values (family relations, creative
fulfilment, and relationships with others).

The results of studies of the values of representatives
of Generations X and Y in the countries of Western Europe
(Lauterbach & De Vries, 2020), the USA (Egri & Ralston,
2004; Zhang & Wiebe, 2022), the UAE (Al-Marri et al.,
2018), on the contrary indicate that in these countries, Gen-
eration Y is considered to be the bearer of post-materialistic
values, while Generation X — of materialistic values. Thus,
F. Lauterbach & S.E. De Vries (2020) determined that the
younger generation of Europeans are interested in social in-
teraction and self-fulfilment, which indicates the dominance
of immaterial values among the life goals of Generation Y in
Western Europe. Y.B. Zhang & W.T. Wiebe (2022) note that
the basis of the conflict between representatives of Genera-
tions X and Y in the United States is precisely the persistent
dominance of material priorities in the life of Generation X
in comparison with the more social position (non-material
priorities) of Generation Y. Egri & D. Ralston (2004) notes
that members of Generation X in the United States pay con-
siderable attention to financial independence and financial
stability. M. Al-Marri et al. (2018) note that for the younger
generation of employees of companies (Generation Y) locat-
ed in the UAE, values such as social interaction, stability,
and freedom are vital, while older employees (Generation X)
prefer material values.

Such a difference in the values of the representatives of
the Ukrainian and Asian generations X and Y in comparison
with the representatives of the same generations in the coun-
tries of Western Europe, the USA, and the UAE is connected

with the fact that the conditions in which these generations
grew up in Western Europe, the USA, and the UAE signifi-
cantly differ from Ukraine, Sri Lanka, and Singapore. Thus,
the Ukrainian Generation X was formed as individuals in
the context of the collapse of the USSR, which opened new
opportunities. Whereas Generation Y grew up in Ukraine in
an aggressive and dangerous external environment, which
formed this generation’s need for materialistic values related
to well-being, physical and psychological security, and now
the influence of war on the formation of the Ukrainian Gen-
eration Y is even stronger.

Conclusions
It was found that one of the sources of conflict among Ukrai-
nians in recent times, and a considerable factor that affects
the overall emotional state, apart from the adverse impact of
the war, is precisely the change of generations, which is the
result of the transition of the baby boomer generation to re-
tirement age and the increasing activation of the adult Gen-
eration Y. Therefore, it is necessary to consider these differ-
ences between representatives of Generation X and Genera-
tion Y when choosing tools for motivating these generations.

It is proved that during interaction between represen-
tatives of Ukrainian Generations X and Y, conflicts and mis-
understandings can escalate, which is a consequence of the
conflict of Ukrainian Generations X and Y. Therewith, Gen-
eration X is in the period of maturity, while Generation Y
completes the process of socialization. Therefore, the war
in Ukraine has become exactly the key factor that has the
greatest impact on Generation Y and its worldview.

It was found that Ukrainian Generations X and Y have dif-
ferent dominant terminal values, only 50% of the dominant
terminal values coincide, which is explained by the influ-
ence of Ukrainian national culture. In general, the structure
of terminal values of Generation X is characterized by a pos-
itive perception of values regarding their social significance
and the consequences of their implementation, while Gener-
ation Y has negative values, i.e.is, those that are considered
unimportant, or those that should be avoided altogether.

It was found that Ukrainian Generations X and Y have
different dominant instrumental values, where only 33% of
these values coincide. Generation X perceives all instrumen-
tal values as anti-values, while Generation Y recognizes only
such instrumental values as courage in defending own opin-
ion, views, and sensitivity as anti-values.

Practical proposals for overcoming the conflict between
Generations X and Y were proposed, which relate to the spe-
cifics of the motivation of these generations and the compet-
itive advantages of each of these generations.

Areas of further research can be the development of
practical recommendations for personnel management of a
Ukrainian company, where employees are representatives of
Generations X and Y, considering the value structure of each
of these generations.
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AHoTanis. B ymMoBax BilfHM TOCTPO BiuyBa€ThCs mpobJyieMa MiATPpUMAaHHsS KOMGOPTHOrO MCHUXOJIOTiYHOrO KJIiMarty B
npodeciiiHNX KOJIEKTHBAX i CyCHiJIbCTBi 3arajioM, a/pKe yKpaiHi nmepeOyBaoTh B MPUTHiYEHOMY IICHUXOJIOTiYHOMY CTaHi.
Takox 3arocTprlThcs KOHPIIIKTY cepe]1 JI0[iell pi3HOro BiKy, OCKJIBKY BifOyBa€ThCsA MOCTYIIOBA 3aMiHa MpeICTaBHUKIB
NOKOJIiHHA 6e6i-6yMepiB Ha NMOKOJIiHHA Y, a ToMy Oi/bIIiCTh YKpPalHCHKMX KOMIaHIil — Ile KOJIEKTUBU NpeJCTaBHUKIB
came nokoJiiHb X Ta Y. MeTa nporo JocaikeHHA — 3HANUTU NUIAXU [TOA0JIaHHA MpobyieMy KOHQJIIKTY Pi3HUX MOKOJIiHb.
Cepell KJIIOYOBUX HAYKOBUX MeTOAiB pobotu Mojesib M. Pokiua, Ky BHUKOPHUCTAHO I PaHXYBaHHA TePMiHaJIBHUX
Ta iHCTPyMEHTAJIbHUX LiHHOCTEH IpPeJICTaBHUKIB YKPaiHCBKUX IMOKOJIiHb X Ta Y, i MeTo[ KaHOHIYHUX KOpeJIAIiH,
3aCTOCOBAHUH [JIA MOPIiBHAJIBHOIO aHaJIi3y CTPYKTYpHU LIHHOCTEHN IpoaHasi30BaHMX IMOKOJIiHb. OCHOBHI pe3ysbpTaTh
JOCJIiKEHHS CBiuaTh, IO 3aroCTpPeHHs B3a€EMUH Ta BUHUKHEHHS HeMOPO3yMiHb cepell VKpAiHI[iB — HaCJiJIOK He
Julle BIUIMBY BiliHU, a 11 KOHQJIIKTy HaNOGiJIbII eKOHOMIYHO aKTHUBHMX NOKOJIiHb — X Ta Y. Llell KOHOJIKT cCIpyuYruHeHO
BiAMiIHHOCTAMU B CIIPUMHATTI XKUTTA (TOOTO B I[iHHOCTAX), BeJIMKil Pi3HULL B COLiaJIbHO-NIOJIiTUYHUX YMOBaxX opMyBaHH:A
Ta NPpUHAJIeKHOCTI A0 Pi3HUX apXeTHUNiB MOKOJIiHb 3a kiacudikaricio H. Xoysa Ta B. llITpayca. YkpaiHCcbke OKOJIiHHA
X — periecuBHe MOKOJIiHHSA «KOYiBHUKIB», a TIOKOJIiIHHA Y — JOMiHAHTHE MOKOJIiHHSA «TepOoiB». Pe3yIbTaTh NOPiBHAJIBHOTO
aHaJsii3y JOMiHAaHTHUX TepMiHAJILHUX Ta iHCTPyMEHTAJIbHUX L[iHHOCTEH I[UX MOKOJIiHb MoKa3asy, mo 50 % JoMiHaHTHUX
LiHHOCTeN — cIijibHi TepMiHaibHi i smmie 33 % — cninbHI iHCTpyMeHTasIbHI. BuzHaueHo, 10 yKpailHCbKe MOKOJIiHHA X
Mag Giiplile IoCTMAaTepiajlicTUYHUX I[iHHOCTel, a TOKOJIiHHA Y HaJjae epeBary MarepiajliCTUYHUM I[iHHOCTSM, 1[0 CTaJIo
HACJIiAKOM COLiaJIbHO-NIOJIITUYHUX NOAIN B YKpaiHi, i BIVIMBOM AKUX (GOPMyBaIMCA 1ii TOKOJIiHHA. [IpakTYHe 3Ha4eHH:A
OTPUMAaHUX pe3yJIbTaTiB MOJIATAE B TOMY, IO 3alPOINOHOBAaHi peKoOMeHJallil 00 MOJ0JIaHHA KOHPJIIKTY YKPalHChbKUX
MOKOoJTiHb X Ta Y MUISIXOM BpaxXyBaHHS HANOi/IbII BRXXJIMBUX JIJIS KOXKHOTO i3 I[UX IMOKOJIiHB I[iHHOCTEN JOMOMOXYTh JIUIIE
MOA0JIaTU KOHMJIIKT MOKOJIiHb, a 1 MiABUIUTH e(PeKTUBHICTh IXHBOI B3aEMOI1

KirlouoBi ciioBa: reHepauia MiseHiyM; HeBimoma reHeparis; piBeHb KyJIbTypU TeHepallil; TepMiHaJbHi LiHHOCTI;
iHCTpyMeHTaJIbHi L[iHHOCTi


http://www.na-businesspress.com/JBD/NicholsT_Web15_1_.pdf
https://doi.org/10.1002/job.147
https://doi.org/10.33844/ijol.2016.60252
https://doi.org/10.1177/0022022110396864
https://doi.org/10.1007/s11135-022-01456-z
https://doi.org/10.3390/soc12060160

UDC 334.722
DOI: 10.32518/sals1.2023.17

CouianbHo-npaBoBi cTyaji. 2023.T. 6, Ne 1
Social & Legal Studios. 2023. Vol. 6, No. 1

Economic legal and psychological aspects
of the introduction of social entrepreneurship in Ukraine

Alona Hora*

PhD in Economics, Associate Professor

Central Ukrainian Institute of PJISC “Interregional Academy of Personnel Management”
25026, 2 Varshavska Str., Kropyvnytskyi, Ukraine
https://orcid.org/0000-0003-4608-3836

Andrii Kalinin

PhD in Pedagogy, Associate Professor

Central Ukrainian Institute of PISC “Interregional Academy of Personnel Management”

25026, 2 Varshavska Str., Kropyvnytskyi, Ukraine
https://orcid.org/0000-0002-1081-7861

Oleg Lebedev

Central Ukrainian Institute of PJSC “Interregional Academy of Personnel Management”
25026, 2 Varshavska Str., Kropyvnytskyi, Ukraine
https://orcid.org/0000-0003-4940-7314

Abstract. The relevance of this study was to determine the importance of development of social entrepreneurship during
the epidemiological crisis and during the war period, which has a significant impact on both the economic and sociological
situation, especially for socially vulnerable population groups, internally displaced people, youth, as it solves the problem
of unemployment, and social and psychological adaptation. The purpose of this study was to analyse the formation and
development of the “social entrepreneurship” category, to identify its main economic, legal and psychological problems,
as well as to provide recommendations to promote the further development of social entrepreneurship in Ukraine. The key
methods used in the study included historical, dialectical, abstract-logical, methods of systematization and generalization,
economic, statistical, and comparative analysis, as well as the graphic method. Special characteristics of social entrepreneurs
were formulated. It was found that social entrepreneurship concentrates a creative approach, innovativeness, planning
and risk-taking. The authors established that national culture and public attitudes influence individual decisions regarding
the distribution of entrepreneurial talents in the activities of social enterprises. Furthermore, it was also substantiated
that the vagueness of the clear formulation of the category “social entrepreneurship”, the absence of separate legislation
in the field of its regulation causes the lack of targeted national support for such enterprises, although it does not limit
social entrepreneurs in choosing the optimal legal form of their social entrepreneurship. To improve the situation, it is
recommended to focus on opportunities to stimulate social entrepreneurship, especially at the local level. The theoretical
significance of this study lies in the emphasis on the economic, legal, and psychological factors of the development of
social entrepreneurship in Ukraine under the conditions of crisis and war. In practice, the results of this study can be used
by enterprises, united territorial communities, regional and state authorities, non-governmental organizations

Keywords: social sphere; legislative framework; national support; characteristics of a social entrepreneur; business models

Introduction

The crisis in the country, caused first by the COVID-19 epi-
demic and then by the military invasion, has a massive im-
pact on the political, economic, and social spheres, causing
crisis phenomena in each of them. Therefore, the state has
limited opportunities and many issues in the social sphere are
still unresolved. And their number is becoming even greater

Suggested Citation

now during the active phase of the Russian-Ukrainian war,
as there is a daily increase of people who have suffered from
military operations, lost their homes and jobs, displaced per-
sons. And therefore, the need, relevance, and importance of
social entrepreneurship is growing. The urgent solution of
the problems of the social sphere requires significant funds;
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however, there is a growing number of volunteers ready to
make significant monetary and non-monetary contributions
to help other people in need, thereby helping their country
to achieve victory as soon as possible, recovery and prosper-
ity. And only now came the realization of the importance
of the spread and development of social entrepreneurship
throughout the country as a whole, of the importance of
achieving a scaling effect. What proves the rapid pace of
its development: 2013 - 41 social enterprises, 2017 — 150,
2020 - at least 1,000 social enterprises (Nazaruk, 2016).

By combining socially important goals with an entrepre-
neurial spirit, social enterprises solve issues of inclusivity and
many other problems in our lives. Notably, there is no offi-
cial generally accepted definition of social entrepreneurship
in Ukraine, and there is none at the legislative level, and it
has not been defined by the Ukrainian scientific community.

The purpose of this study was to determine the essential
features and factors of the development of social entrepre-
neurship in the context of psychological and legal factors
that have a direct impact on the use of opportunities and
resources to solve socially significant problems. The main
tasks were to determine the socio-psychological aspects of
social entrepreneurship and its impact on public welfare;
to investigate and compare the legislative regulation of the
functioning of social entrepreneurship entities, the relevant
principles and principles of their practical activity (specifi-
cally, national and public support, financing) in individual
EU countries and in Ukraine, as well as consider the tools
of financial support for their activities. The scientific origi-
nality of the obtained results lies in the investigation of the
impact of social entrepreneurship on the solution of social
problems and the in-depth study of the problems of the eco-
nomic, legal, and psychological aspects of the implementa-
tion of social entrepreneurship.

Quite a few government and business representatives,
scientists, specialists, and public figures were engaged in the
study of theoretical aspects and practical experience of so-
cial entrepreneurship in Ukraine. Problems of the formation
and development of social entrepreneurship were studied by
such Ukrainian scientists as H. Belovolchenko (2017), which
considered the development of the definition of “social
entrepreneurship”. A.A. Svynchuk et al. (2017) noted that
social entrepreneurship is an impetus to increase the envi-
ronmental culture of the population. A. Kornetskyy (2019),
V. Nazaruk (2016) believed that social entrepreneurship is
a business and it does not matter what it is, the main thing
is to be profitable, A.A. Svynchuk et al. (2017), V. Smal and
V. Kokot (2017) and others in their works determined the
prospects for the development of social entrepreneurship
in Ukraine and formed practical directions for its support.
Foreign researchers J. Kickul and T.S. Lyons (2020) argued
that the solution of social problems is very important for a
social entrepreneur and are of great importance to society;
M.F. Kamaludin et al. (2021) classified four dimensions by
categories of impact on social entrepreneurship and sustain-
ability, C.K. Lee et al. (2022) believed that informal insti-
tutions significantly influence the profit-making strategy of
social entrepreneurship; K. Cagarman et al. (2020) studied
the development of social entrepreneurship in European
countries, J.G. Dees (2001) highlighted the principles ac-
cording to which the process of implementing social entre-
preneurship should be clearly aimed at studying the needs
of the community, and only then at the realization of the

social mission and others. These scientists made an import-
ant contribution to the development and analysis of social
entrepreneurship problems and others.

The theoretical and methodological framework of this
study included the fundamental provisions of economic sci-
ence on the development of social entrepreneurship. To fulfil
the purpose of the study, general scientific and special meth-
ods of scientific cognition were used, namely: historical —
to consider the evolution of the theory of the development
of social entrepreneurship; dialectical — for generalization
and systematization of theoretical provisions regarding the
development and organizational and economic socialization
of entrepreneurship; system analysis and synthesis, deduc-
tive and inductive methods, the method of analogies and
generalization were used during the study of the essence of
the concept of social entrepreneurship; methods of compari-
son and generalization - studying foreign practices; graphic
— for building logical schemes and visual representation of
the development of social entrepreneurship; the method of
formalization - to determine measures for the formation of
motivational priorities and the mechanism for stimulating
the development of social entrepreneurship; determination
of proposals for the prospective development of social entre-
preneurship in Ukraine.

Socio-psychological aspects

of the development of social entrepreneurship
Social entrepreneurship is a derivative of business activity,
which arose from the understanding that it is urgent and im-
portant to combine economic or financial results with social
ones. According to the opinion of M.R. Kuts (2015), who
studied the ideas of J.G. Dees (2001), social entrepreneur-
ship is the next stage of the development of business activi-
ties carried out by non-profit organizations. It is also consid-
ered a mechanism of social changes that affect the standard
of living, is a tool for solving social problems, contributes
to the development of energy efficiency, increases the level
of environmental culture of the population, decreases the
unemployment rate of vulnerable population groups, and is
also a factor in the formation of social well-being (A.A. Svyn-
chuk et al., 2017).

According to the definition of J.G. Dees (2001), social
entrepreneurs are true agents of change in the social sphere
because:

1. They create social (not private) values.

2. They find non-standard opportunities to get the max-
imum effect from their activities.

3. Take part in continuous innovation and continuous
learning.

4. They act decisively, despite the limited available re-
sources.

5. Are responsible for the results of their activities.

As H. Ford (2015) believed in his book “My Life and
Work”, the best use of all available capital is not only to earn
increased profits, but to earn and spend these profits to im-
prove the social level life. Until we solve the social problems
in our lives, we will not do our main work. We will not be
able to serve as much as possible.

During the panel discussion “Intro 2017: The man of the
future” at the Lviv Business School of the Ukrainian Cath-
olic University, T. Arctedius, founder of the Center for So-
cial Entrepreneurship, emphasized that social entrepreneur-
ship is more likely to be more successful than conventional



business. “The reason for this is people. It is good to have an
idea, but it is important to implement it, because you must
believe in it. Under such conditions, social enterprises have
an advantage because it is easier to work when you have
passion and enthusiasm” (Belovolchenko, 2017).

The global economic downturn has greatly increased
the pressure on the leadership of non-profit organizations
(NPO). Therefore, given that executive leadership is an
important component of the success of these institutions,
F. Adro and C. Fernandes (2022), in their study emphasize
the strengthening of the relationship between the entrepre-
neurial behaviour of management and the activities of pub-
lic NPO, the creation of social value and the entrepreneurial
orientation of NPO. This gave impetus to the emergence of
such hybrid organizations as social enterprises.

The manager of the social investment program “Western
NIS Enterprise Fund” V. Nazaruk (2016) is convinced that
social entrepreneurship is becoming a fashionable trend in
Ukraine, as it is discussed at various events and attracts many
initiative groups of NGOs or simply active people. The use of
entrepreneurial approaches to the solution of social problems
allows less dependence on the state budget, which is extreme-
ly insufficient, and ensures a fairly sustainable development
for vulnerable sections of society. This brings the develop-
ment of social entrepreneurship in Ukraine to a new level.

In the emerging field of academic research on social
entrepreneurship, studies linking social entrepreneurship to

They fulfill a social
mission — they strive to
make the world a better

place

Ingenuity,
readiness for change

See obstacles
as problems to be solved

Have strong convictions

Special characteristics of
social entrepreneurs

A. Hora et al.

sustainable development are gaining interest because of the
importance of combining these two definitions. M.F. Kama-
ludin et al. (2021) identified four key dimensions of social
entrepreneurship: social, economic, behavioral and mana-
gerial. These four dimensions were categorized by impact
on social entrepreneurship and sustainability. In addition,
the theory of change and logic model are identified business
processes that are extended to measure social impact using
a social return on impact approach or a balanced scorecard
approach to complete the conceptual framework.

At the same time, A.A. Al-Qudah et al. (2021) found
that there is a positive relationship between social entre-
preneurship and sustainable development and that there is
a positive relationship between innovation and sustainable
development.

A social entrepreneur chooses a certain problem pre-
cisely because its solution is particularly important to him
or her and is of immense importance to society. Business-
people also attach importance to their products but focus
their attention exclusively on satisfying the client’s needs
and making a profit (Kickul & Lyons, 2020). Nevertheless,
agreeing with this, it is important to emphasize that the ef-
fectiveness of social entrepreneurship should be considered
from the standpoint of determining the relationship between
the invested funds and the degree of solving social problems.
However, it is worth noting that in the psychological aspect,
a social entrepreneur has special characteristics (Fig. 1).

Heightened
sense of responsibility

Honesty, motivation,
practical approach

Is a role model

Riskiness,
creativity, creativity

Figure 1. Special characteristics of social entrepreneurs

Source: developed by the authors based on Kickul & Lyons (2020)

In general, there is no separate law in Ukraine that
would regulate the development of social entrepreneurship.
Therefore, the choice of its legal form is carried out follow-
ing the current legislation. Which has its own certain ad-
vantages, because it does not limit social entrepreneurs in
choosing the most optimal legal form, both from the side
of choosing a business model, tax features and the level of
responsibility of the founders.

The authors of the study support the opinion of O.V. Fe-
dorov et al. (2022), which believes that entrepreneurship
involves creativity, innovation, intelligent risk-taking, and
the ability to plan and manage projects. This too. Ability to
solve problems, teamwork, creative approach, which there-
by forms the character and personality of an entrepreneur.

For example, from a multilevel analysis of 29,175 Glob-
al Entrepreneurship Monitor respondents from 16 countries,
it was investigated how national culture and public attitudes

influence individual decisions regarding the allocation of en-
trepreneurial talent in for-profit and non-profit social enter-
prises. In their paper, Moderating Effects of Informal Institu-
tions on Social Entrepreneurship Activity, the authors found
that the stigmatization of business failure is positively relat-
ed to the likelihood that people will invest their entrepre-
neurial talents in a social enterprise. It was also found that
in both performance-based and social support cultures, the
positive effect of business failure stigma on social entrepre-
neurship initiation was reduced. These results indicate that
informal institutions significantly influence the profit-mak-
ing strategy of social entrepreneurship (Lee et al., 2022).
The option of entrepreneurial activity can also be quite
interesting for young people, because thanks to their energy,
enthusiasm, creativity, and care, they will be able to orga-
nize social enterprises with the aim of solving social prob-
lems in the community, engaging in employment of socially
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vulnerable population groups, attracting youth volunteers,
etc. (Podolyaka et al., 2021).

Social entrepreneurship can also become important for
the development of rural communities, where entrepreneurs
were engaged in stimulating efficiency, energy conservation,
the formation of renewable economic systems, and ensuring
the socio-economic well-being of a person (Diuke, 2020).

Social entrepreneurs have a lot in common with classic
business, namely, they usually focus on the best and most

efficient use of all opportunities and all resources, set a goal and
persistently go for it. And the difference is that they are focused
not so much on their profit, but on creating social welfare, pos-
itive changes in society (Fig. 2). Usually, social entrepreneurs
reinvest their income in the further activities of their social
enterprise, while classic businesspeople distribute the profit
among the founders, and there is also a difference from chari-
table organizations, whose activities are not intended to make
a profit, only donations from patrons take place (Diuke, 2019).

Entrepreneurship

=)

r

[ Classic entrepreneurship

J |

Social entrepreneurship

Get financial benefits

Profit is the ultimate
goal

Consumers who can
afford the new
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Based on ownership
of capital

i Nk e )
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(Moving)

The role
of profit for
an entrepreneur

Markets on which
the enterprise is
oriented

The right
to make decisions

Make the world a
better place

Profit acts as a means
of achievement

Low-income,
destitute population

Not based on
ownership of capital

|

L Key features J

Figure 2. The main differences between entrepreneurship and social entrepreneurship

Source: developed by the authors based on A.A. Diuke (2019)

The priority spheres of life that attract the attention of
social entrepreneurs are education, the medical sphere, the
ecological sphere, energy efficiency and energy saving, social
research, the safety of livelihoods, social and food aid to so-
cially vulnerable segments of the population, inclusion, etc.

Legal regulation of social entrepreneurship

In general, there is no separate law in Ukraine that would
regulate the development of social entrepreneurship. There-
fore, the choice of its legal form is carried out following the
current legislation. Which has its own certain advantages,
because it does not limit social entrepreneurs in choosing
the most optimal legal form, both from the side of choosing
a business model, tax features and the level of responsibility
of the founders. However, back in 2013, the Draft Law “On
Social Enterprises” was submitted to the Verkhovna Rada
of Urkraine Committee for consideration, which introduced
the concept of a social enterprise and determined the criteria
by which an enterprise could receive the status of “social”.
It was also proposed that an Interdepartmental Commission
on Support of Social Enterprises be created at the state level,
which would also determine the “social” status of the enter-
prise and its compliance with the conditions for receiving
tax benefits (Draft Law “On Social Enterprises”, 2013).

Also submitted for consideration was the draft law “On
Amendments to Article 154 of the Tax Code of Ukraine

(Regarding State Support of Social Enterprises)” (2013),
which proposed the exemption of social enterprises from
taxation of profits received from the sale (supply) of goods
and the performance of social works and services.

Admittedly, the activities of social enterprises are still
regulated at the legislative level, but these are separate pro-
visions of the Economic Code of Ukraine (2003), the Law
“On State Registration of Legal Entities and Individual En-
trepreneurs” (2003), the Law “On Joint-Stock Companies”
(2008), and the Law “On Cooperation” (2003).

Therefore, the choice of the legal form of a social en-
terprise is carried out following the current legislation. This
also has certain advantages, because it does not limit social
entrepreneurs in choosing the most optimal legal form, both
from the side of choosing a business model, tax features and
the level of responsibility of the founders.

To create a social enterprise, the most common legal
forms are public organization, limited liability company,
charitable organization, individual entrepreneur, or their
combinations, as well as private enterprise, partnership, co-
operatives, religious organization, public organization, open
joint stock company.

But the development of social entrepreneurship can be
even more effective if it is stimulated at both the state and
local levels, giving preference to new and existing social
enterprises. Worthy of attention is the comparison of the



characteristics of types of business such as: social enterprise,
charitable organization, and conventional business accord-
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ing to such basic criteria as the purpose of activity, sources
of financing, distribution, and use of profit (Table 1).

Table 1. Comparative features of types of business

Criteria Social enterprise

Purpose of activity Solving social problems

Charitable organization Traditional business

Provision of support and aid
to vulnerable sections of the
population

Profit

Funds of social

Sources of funding profit from own activities,

grants, microcredit

entrepreneurship participants,

Grants from international
funds and organizations,
donations

Does not depend on external
sources of funding

The profit is reinvested or
financed in certain social
projects

Distribution and use of profits

Profit is distributed among
founders, investors,
shareholders

Does not make a profit

Source: developed by the authors based on A.A. Diuke (2019)

More than half of all social enterprises are registered as
non-profitorganizations,andabout82%ofthemcooperatewith
public organizations under the terms of concluded contracts
or memoranda and jointly implement many social projects.

Such collaboration is mutually beneficial for both par-
ties, because for social enterprises it is an opportunity to
improve their own financial and economic stability, it is also
less dependent on direct donors, but at the same time it en-
sures obtaining added sources for the implementation and fi-
nancing of their own projects. For public organizations, these
are tax benefits, expansion of one’s own client and partner
base, formation of sustainable marketing for public projects,
involvement of qualified specialists, etc. (Kamenko, 2020).

As scientists N. Horishna (2016) and A.A. Diuke (2019)
note in their works in European countries, social entrepre-
neurship is most commonly organized in the form of coop-
eratives, as partnership structures. For example, if we ana-
lyze the legal regulation of social entrepreneurship in the
countries of the European Union, then in Italy, which was
the first country to propose the term “social entrepreneur-
ship”, the form of social cooperative was approved as the
legal form for the activity of social enterprises. These coop-
eratives are divided into two groups. The first is those that
provide social, educational, and medical services to needy
categories of the population. The second is those that cre-
ate opportunities for employment and social integration of
socially vulnerable sections of the population, considering
that at least a third of their employees must work in their
production. In Great Britain, there is no single legal model
for social entrepreneurship. Its status can be granted to en-
terprises of various forms of ownership, which must belong
to non-profit organizations and act in the interests of a sep-
arate local community. In Germany, social enterprises run
in the form of cooperatives, foundations, associations, and
limited liability companies since a separate legal form for
social enterprises is not established in the legal framework.
In Greece, the legislation supports three categories of so-
cial enterprises. The first is integration social cooperatives,
which must solve the task of social and labor integration
of people who find themselves in a difficult life situation.
The second is social care cooperatives, which must produce
goods and services for people with disabilities, the elderly,
people with specific diseases, etc. The third is cooperative
enterprises of social production, which work in their region

in the field of culture, ecology, housing and communal ser-
vices, maintenance of local traditions, etc. In Poland, at the
legislative level, there are also three forms of establishing a
social cooperative: institutional, through the Center for So-
cial Integration; founded by a non-profit organization and
individual. At the same time, the founder of such a social
enterprise can receive a one-time specified financial aid
from the state (Holubka & Bilanych, 2016).

In Ukraine, admittedly, it is worth taking into account
the experience of the EU countries, since the lack of separate
legislative regulation of the activities of social enterprises,
although it does not cause obstacles to their creation and
functioning, however, since there are no separately adopted
legislative acts regarding social entrepreneurship, there is
also a lack of targeted state support for them (Holubka &
Bilanych, 2016).

Support and financing of social entrepreneurship

Despite the actual absence of separate legislation in the field of
social entrepreneurship, several grants were awarded as ear-
ly as 2006 within the framework of the implemented project
“Social Action Network in Ukraine” (UCAN) with the support
of the USA. In 2010, the consortium “Supporting social entre-
preneurship in Ukraine” was created, and in 2012, the project
“All-Ukrainian resource center for the development of social
entrepreneurship “Social initiatives” began to be implemented.

Also, the International Renaissance Foundation in col-
laboration with the European Union within the framework of
the “EU4USociety” project is implementing the “Crowdfund-
ing for Social Entrepreneurship” competition, which aims to
strengthen the activities of existing social enterprises, popu-
larize social entrepreneurship in general and use crowdfund-
ing platforms to attract financial resources for the creation
and the organization of expanding the activities of existing
enterprises (International Renaissance Foundation, 2020).

Many other well-known funds encourage and finance
social entrepreneurs with the help of grants, such as: “East-
ern Europe Fund”, Ukrainian Social Venture Fund, USAID,
“Innovation Development Fund”, UNDP, British Council,
“Social Investment Fund”, Child Fund Deutschland, East Eu-
rope Foundation, and other foundations of international and
Ukrainian level.

The use of crowdfunding platforms, where joint efforts
collect funds for socially significant ideas and social projects,
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has achieved significant development in Ukraine. The main
ones are Splinkokosht, Na-Starte, KUB, RAZOMGO, Start-
era, GoFundEd.

An important positive factor would be state support for
social enterprises, such as, for example, in the Czech Repub-
lic. Based on the research conducted by the Czech scientist O.
Potluka (2021), the effectiveness of the Operational Program
Human Resources and Employment (OP HRE) revealed the
positive impact of the social entrepreneurship program on
employment. The supported group is 19.3% more likely to be
employed 1 year after support compared to the comparison
group. Thus, OP HRE’s investment in social enterprise support
programs is effective. According to estimates, state budget
investments will be fully repaid in 11 years (Potluka, 2021).
From this point of view, state financing of social enterpris-
es can have positive consequences for public sector bodies.

The development of social entrepreneurship and its
research in Germany, for example, is very multifaceted, as
Germany has its own history and perception of social entre-
preneurship, and in addition very specific government pro-
grams. First of all, the very concept of social entrepreneurship
has become an integral part of entrepreneurship. In the 2015
GEM Special Issue on Social Entrepreneurship, Germany
ranks 21% for the prevalence of nascent social entrepreneur-
ship in the cluster of innovation-driven economies (0.8%)
and 19th for the prevalence of individuals actively working
after starting a social entrepreneurship (1.5%). In this survey
conducted in 2019, Germany ranked 21% as the “Best Coun-
try for Social Entrepreneurship” (Cagarman et al., 2020).

Despite the desire and motivation of entrepreneurs to
create and develop social enterprises, there are a number of
obstacles that prevent this sector from developing in a stra-
tegic and standardized manner. Among them is an imper-
fect legal framework; lack of transparency and corruption;
saturation of the market with donor funds, which are often
limited and limited to initial funding; and insufficient access
to credit, investment and funds from private companies. Do-
nors cite the lack of strong teams, social entrepreneurs’ lack
of communication skills and financial literacy, managers’ re-
luctance to invest in the development of their teams’ business
skills, lack of systems for measuring results and social impact.

But according to the authors of this study the social en-
trepreneurship ecosystem in the country continues to grow
and develop. There are many opportunities for new and ex-
isting participants to engage and improve collaboration in
the ecosystem.

The main identified by the authors gaps are the lack of
systemic interaction and communication between subjects
and insufficient knowledge of each other. The ecosystem
will be more effective if supported by a platform designed to
enable regular interactive face-to-face communication and
networking, continuous peer-to-peer learning, experience
sharing and meetings between donors/investors and social
entrepreneurs. There is also a need to engage with the busi-
ness community, which can mentor social enterprises to help
them grow and scale. It is worth noting that a qualitative-
ly new level of development of social entrepreneurship in
Ukraine will depend on established cross-sectoral coopera-
tion of key partners: state authorities and local self-govern-
ment (legal and legal support, the main mechanism of fi-
nancial support), business (mentoring, grant support), mass
media (popularization activities), educational institutions
(educational courses on social entrepreneurship), public

organizations (direct work with the population in order to
explain the basic principles of social enterprises). Another
important gap that needs to be addressed is the lack of im-
pact metrics tracking and regular measurement. Both social
enterprises and funders need to be able to assess the results
achieved through the lens of the business model and mea-
sure the social return on investment (SROI) if they are to
attract and justify further investment in the sector.

Finally, the popularization of social entrepreneurship will
help to overcome the paternalistic perception of social prob-
lems; involve the population and business in a more active
solution; achieve more targeted interaction between govern-
ment, civil society and business; and form a “target business”.

Conclusions

To determine the essence of social entrepreneurship at the
scientific and methodical level in order to establish it as
the basis of legislative documents. A significant difference
of modern social entrepreneurship is the implementation
of entrepreneurial activity, which is not aimed at obtaining
the maximum profit for its owners, but primarily at solving
or reducing social problems, transforming changes in com-
munities, etc.

The special characteristics of social entrepreneurs are that
they consider obstacles as problems that need to be solved;
their innovativeness, ingenuity, readiness for changes; fulfill-
ment of a social mission for society, striving to make the world
a better place; have strong convictions; have a heightened
sense of responsibility; honesty, motivation, practical ap-
proach; is a role model; have risk-taking, creativity, creativity

In Ukrainian legislation, there is no basic law on social
entrepreneurship, and therefore there is no legal framework
in this area. Therefore, it will be expedient to use the posi-
tive European experience of regulating the legal field in the
field of social enterprises.

The governments of many European countries have legis-
lated and legally established the activities of social enterprises
in the form of cooperatives, which are based on the democratic
and mandatory distribution of shares of the enterprise among
the founders, volunteers and beneficiaries. Other countries
took as a basis the form of public non-commercial association.

A support mechanism should be established that en-
ables, rather than restricts, social entrepreneurship. There is
no one-size-fits-all approach to developing a support mech-
anism, as different local conditions must be considered. In
addition to the economic, social, and cultural traditions of
the country or region, existing laws and policies, as well as
the needs of the industry, must be considered.

Support for the development of social entrepreneurship
is necessary at all levels: benefits can be provided at all lev-
els and sectors. The mechanism of public support at the na-
tional level can function well to provide financial support
and promote recognition of social enterprises among the
general public. Support at the local level can complement
such a mechanism at the national level and better respond
to the needs of the sector in a particular region or region.
All benefits should be easy to implement and not create an
added burden for stakeholders — local social enterprises. It
is important that the chosen mechanism provides clear and
easy-to-implement opportunities for stimulating the devel-
opment of social entrepreneurship.

Opportunities to collaborate with traditional companies
should be explored: Collaboration with traditional companies



can be an interesting avenue to explore to stimulate social en-
trepreneurship, especially at the local level. It can be useful to
study the experiences of social enterprises from various parts
of Europe and the lessons they have learned in building re-
lationships with traditional companies. The country context
and regulatory/policy framework should also be considered.

Use of mixed models of cooperation. Multi-stakeholder
collaboration models are designed to achieve positive im-
pact and benefit for all parties, as well as society as a whole.
They usually involve public and private entities interested

A. Hora et al.

achieved. Prospects for further research are related to the
study of ways to effectively combine social entrepreneur-
ship and the business environment in Ukraine, as well as
a comparative analysis of models and mechanisms of the
functioning of social entrepreneurship in countries with a
transition economy, European countries, and establishing
possible methods of using such experience in all regions
of Ukraine and its adaptation in crisis and war conditions.

Acknowledgements

in supporting social entrepreneurship with shared resourc- None.
es or activities. They can take many forms, including social
impact bonds, public-private funds, special credit systems, Conflict of interest
and others. The aim and objectives of the study have been = None.
References

[1]1 Adro, F., do, & Fernandes, C. (2022). Social entrepreneurship and social innovation: Looking inside the box and moving
out of it. Innovation, 35(4), 704-730. doi: 10.1080/13511610.2020.1870441.

[2] Al-Qudah, A.A., Al-Okaily, M., & Alqudah, H. (2021). The relationship between social entrepreneurship and sustainable
development from economic growth perspective: 15 “RCEP” countries. Journal of Sustainable Finance & Investment,
12(2). doi: 10.1080,/20430795.2021.1880219.

[3]1 Belovolchenko, H. (2017). Social entrepreneurship is the future: Experts on charity business in the world and Ukraine. Retrieved
from https://dyvys.info/2017/03/30/za-sotsialnym-pidpryyemnytstvom-majbutnye-eksperty-pro-blagodijnyj-biznes-u-
sviti-ta-ukrayini/.

[4] Cagarman, K., Kratzer, J., von Arnim, L.H., Fajga, K., & Gieseke, M.J. (2020). Social entrepreneurship on its way to
significance: The case of Germany. Sustainability, 12(21), article number 8954. doi: 10.3390/su12218954.

[5] Dees, J.G. (2001). The meaning of social entrepreneurship. Retrieved from https://centers.fuqua.duke.edu/case/wp-
content/uploads/sites/7/2015/03/Article Dees_MeaningofSocialEntrepreneurship_2001.pdf.

[6] Diuke, A.A. (2019). Organizational forms of social entrepreneurship development: Aspects of theory and practice. Black
Sea Economic Studies, 44, 5-11. doi: 10.32843/bses.44-1.

[71 Diuke, A.A. (2020). Conceptual aspects of the formation of a village-preserving model of management on the basis of
the socialization of entrepreneurship. Innovative Economy, 3-4, 90-97. doi: 10.37332/2309-1533.2020.3-4.13.

[8] Draft Law of Ukraine No. 2508 “On Social Enterprises”. (2013, March). Retrieved from http://w1.cl.rada.gov.ua/pls/
zweb2/webproc4 1?pf3511 =46025.

[9] Draft Law of Ukraine No. 2509 “On Amendments to Article 154 of the Tax Code of Ukraine (regarding state support of
social enterprises)”. (2013, March). Retrieved from http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511 =46026.

[10] Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.

[11] Fedorov, O.V., Didyuk, L.L., & Podolyaka, A.M. (2022). Psychological and economic and legal component methods of
entrepreneurship education. Scientific Perspectives, 1, 468-478. doi: 10.52058/2708-7530-2022-1(19)-468-477.

[12] Ford, H. (2015). My life and work. Kyiv: Nash format.

[13] Holubka, O.Ya., & Bilanych, L.V. (2016). The analysis of the legal base of social entrepreneurship development in
Ukraine and European Union and its comparison. Scientific Bulletin of Uzhhorod University. Series “Economics”, 2, 66-75.

[14] Horishna, N. (2016). The legal regulation of social entrepreneurships: European experience. Social Work and Education,
3(2), 81-91.

[15] International Renaissance Foundation. (2020). “Crowdfunding for social entrepreneurship” competition. Retrieved from
https://www.irf.ua/contest/konkurs-kraudfanding-dlya-soczialnogo-pidpryyemnycztva/.

[16] Lee, C.K., Simmons, S.A., Amezcua, A., Lee, J.Y., & Lumpkin, G.T. (2022). Moderating effects of informal institutions on
social entrepreneurship activity. Journal of Social Entrepreneurship, 13(3), 340-365. doi: 10.1080/19420676.2020.1782972.

[17] Kamenko, 1.S. (Ed.). (2020). Social entrepreneurship in Ukraine: Economic and legal analysis. Retrieved from https://
euneighbourseast.eu/wp-content/uploads/2021/07 /legal-report-in-ukraine _ukrainian 1.pdf.

[18] Kornetskyy, A. (2019). Social entrepreneurship: An effective tool for overcoming social challenges in Ukraine? Retrieved from
https://socialbusiness.in.ua/knowledge_base/sotsial-ne-pidpryiemnytstvo-efektyvnyy-instrument-%20podolannia-
sotsial-nykh-vyklykiv-v-ukraini/.

[19] Kuts, M.R. (2015). Social entrepreneurship: Basic ideas and research perspectives in sociology. NaUKMA Research
Papers. Sociology, 174, 51-55.

[20] Kickul, J., & Lyons, T.S. (2020). Understanding social entrepreneurship: The relentless pursuit of mission in an ever changing
world. (3rd ed.). New York and London: Routledge. doi: 10.4324/9780429270406.

[21] Kamaludin, M.F., Xavier, J.A., & Amin, M. (2021). Social entrepreneurship and sustainability: A conceptual framework.
Journal of Social Entrepreneurship. doi: 10.1080/19420676.2021.1900339.

[22] Nazaruk, V. (2016). Social enterprises — a new trend in Ukraine. Retrieved from http://nv.ua/ukr/opinion/nazaruk/
sotsialni-pidprijemstva-novij-trend-v-ukrajini-338577.html.

[23] Law of Ukraine No. 1087-IV “On Cooperation”. (2003, July). Retrieved from https://zakon.rada.gov.ua/laws/
show/1087-15#Text.

23


https://www.tandfonline.com/author/Adro%2C+Francisco+Do
https://www.tandfonline.com/author/Fernandes%2C+Cristina
https://doi.org/10.1080/13511610.2020.1870441
https://www.tandfonline.com/author/Al-Qudah%2C+Anas+Ali
https://www.tandfonline.com/author/Al-Okaily%2C+Manaf
https://www.tandfonline.com/author/Alqudah%2C+Hamza
https://doi.org/10.1080/20430795.2021.1880219
https://dyvys.info/2017/03/30/za-sotsialnym-pidpryyemnytstvom-majbutnye-eksperty-pro-blagodijnyj-biznes-u-sviti-ta-ukrayini/
https://dyvys.info/2017/03/30/za-sotsialnym-pidpryyemnytstvom-majbutnye-eksperty-pro-blagodijnyj-biznes-u-sviti-ta-ukrayini/
https://doi.org/10.3390/su12218954
https://centers.fuqua.duke.edu/case/wp-content/uploads/sites/7/2015/03/Article_Dees_MeaningofSocialEntrepreneurship_2001.pdf
https://centers.fuqua.duke.edu/case/wp-content/uploads/sites/7/2015/03/Article_Dees_MeaningofSocialEntrepreneurship_2001.pdf
https://doi.org/10.32843/bses.44-1
https://doi.org/10.37332/2309-1533.2020.3-4.13
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=46025
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=46025
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=46026
https://doi.org/10.52058/2708-7530-2022-1(19)-468-477 
https://dspace.uzhnu.edu.ua/jspui/handle/lib/15438 
https://dspace.uzhnu.edu.ua/jspui/handle/lib/15438 
http://dspace.tnpu.edu.ua/handle/123456789/24990 
https://www.irf.ua/contest/konkurs-kraudfanding-dlya-soczialnogo-pidpryyemnycztva/
https://doi.org/10.1080/19420676.2020.1782972
https://euneighbourseast.eu/wp-content/uploads/2021/07/legal-report-in-ukraine_ukrainian_1.pdf
https://euneighbourseast.eu/wp-content/uploads/2021/07/legal-report-in-ukraine_ukrainian_1.pdf
https://socialbusiness.in.ua/knowledge_base/sotsial-ne-pidpryiemnytstvo-efektyvnyy-instrument-%20podolannia-sotsial-nykh-vyklykiv-v-ukraini/
https://socialbusiness.in.ua/knowledge_base/sotsial-ne-pidpryiemnytstvo-efektyvnyy-instrument-%20podolannia-sotsial-nykh-vyklykiv-v-ukraini/
https://ekmair.ukma.edu.ua/handle/123456789/7807
https://doi.org/10.4324/9780429270406
https://doi.org/10.1080/19420676.2021.1900339
http://nv.ua/ukr/opinion/nazaruk/sotsialni-pidprijemstva-novij-trend-v-ukrajini-338577.html
http://nv.ua/ukr/opinion/nazaruk/sotsialni-pidprijemstva-novij-trend-v-ukrajini-338577.html

24

Economic legal and psychological aspects...

[24] Law of Ukraine No. 514-VI “On Joint-Stock Companies”. (2008, September). Retrieved from https://zakon.rada.gov.ua/
laws/show/514-17 #Text.

[25] Law of Ukraine No. 755-IV “On State Registration of Legal Entities, Natural Persons-Entrepreneurs and Public
Organizations”. (2003, May). Retrieved from https://zakon.rada.gov.ua/laws/show/755-15#Text.

[26] Potluka, O. (2021). How effective is european public support granted to social enterprises for employment in the Czech
Republic? Journal of Social Entrepreneurship. doi: 10.1080,/19420676.2021.1961287.

[27] Podolyaka, A., Kolisnichenko, R., Syur, N., & Hora, A. (2021). Economic and legal and psychological conditions of
professional self-realization of youth in Ukraine. Social and Legal Studios, 4(4), 155-163. doi: 10.32518/2617-4162-
2021-4-155-163.

[28] Smal, V., & Kokot, V. (2017). What you should know about social entrepreneurship. Kyiv: Partnership for Local Economic
Development and Democratic Governance Project. Retrieved from http://pleddg.org.ua/wp-content/uploads/2017/11/
Social Entrepreneurship_-Guide-WEB-1.pdf.

[29] Svynchuk, A.A., Kornetskyy, A.O., Honcharova, M.A., Nazaruk, V.Ya, Husak, N.Ye., & Tumanova, A.A. (2017). Social
entrepreneurship: From an idea to social changes. Kyiv: VNA ENTERPRISE LLC.

ExkoHOMIiKO-NpaBoBi Ta NCUXOAOriUHi acnekTu
BNPOBaA)XeHHA COLiaAbHOro NiANPUEMHULUTBA B YKpaiHi

AAboHa BanepiieHa lopa

KaHAMAST EKOHOMIYHUX HayK, AOLLEHT

LieHTpanbHOYKpaiHCbKU iHCUTYT MPAT «BH3 «MixperioHanbHa akapeMist ynpaBAiHHA NepPCoOHAAOM»
25026, ByA. Bapliascbka, 2, M. KponuBHULbKWI, YKpaiHa
https://orcid.org/0000-0003-4608-3836

AHApiI Mukonanosuu KaniHiH

KaHaMAaT neparoriyHmMx Hayk, AOLEHT

LleHTpanbHOyKpaiHCbKUI iHCUTYT MNpAT «BH3 «MixperioHanbHa akapeMist ynpaBAiHHA MEPCOHAAOM»
25026, ByA. Bapwascbka, 2, M. KponMBHULBKWIA, YKpaiHa
https://orcid.org/0000-0002-1081-7861

Oner MaBroBuy Nebenes

KaHAMAAT IOPUAUYHUX HaYK, AOLLEHT

LleHTpanbHOYKpaiHCbKUt iHCUTYT MPAT «BH3 «MixperioHaAbHa akapeMist ynpaBAiHHA NepcoHaAOM»
25026, ByA. BapwaBscbka, 2, M. KponMBHULBKMIA, YKpaiHa
https://orcid.org/0000-0003-4940-7314

AHoTanisA. AKTyaJbHICTh MOCJTi[XEHHsA INOJIAra€ y BH3HAUYEHHi BaXXJIMBOCTI PO3BUTKY B MEPiOf €IliJeMioJIoriYHOl
KpHU3U Ta Yy BOEHHUH mepioA coIliayJibHOro MiANPUEMHUITBA, sIKe 3iMICHIOE BaroMuil BIUIMB K Ha €KOHOMiuHy, Tak i
Ha COIi0JIOTiYHy CHTYalilo, 0cO6JIMBO [JIA COLiaJIbHO Bpa3JIMBUX BepPCTB HaceJleHHs, BHYTPIIIHbO IepeMillleHuX ocib,
MOJIOAL, OCKiJIbKY BUpilIye MpobsieMy 6e3po0iTTA Ta coLiaJbHO-IICUXOJIOTiYHOI afanTalii. MeTa cTaTTi nojiArae B aHaIi3i
CTaHOBJIEHHA Ta PO3BUTKY KaTeropii «corjiajibHe miANpUEMHULTBO», BU3HAYeHH] HOr0 OCHOBHUX €KOHOMiYHUX, IPABOBUX
Ta TICUXOJIOTiYHUX IpoO6JieM, a TAaKOX y HaJaHHI peKOMeHHaLiil AJA CHPUAHHA MOIAJIBIIOMY PO3BUTKY COIiaJIbHOTO
miANpUEMHULTBA B YKpaiHi. KimouoBi Meroaw, sAKi 3acTOCOBAaHO B [OCJIi[KEHHi, — iCTOPWYHHH, OiajIeKTUYHUH,
abCTpaKTHO-JIOTiYHUI, MEeTOAY CcHUCcTeMaTu3allil Ta ys3arajibHeHHsA, €KOHOMiYHOro, CTaTUCTUYHOIO Ta INOPiBHAJIBHOTO
aHaJi3y, a Takox rpadiuauil Mmetoq. ChopMysIbOBaHO 0COOJIMBI XapakTepHCTUKU COLliaJIbHUX MiANpHUeMIiB. BuzHaueHo,
1[0 colliajibHe MiANPUEMHHULITBO 30CepeXye B co0i TBOpPUMH MiAXi[l, iHHOBAILilHiCTh, MJIaHYBaHHA Ta PU3UKOBICTb.
BusaBiieHO, 110 HalioHaJIbHA KyJIbTypa Ta CyCIiJIbHE CTaBJIEHHs BILUIMBAIOTh HA iHAMBiAyaJsibHi pillleHHA MO0 PO3NOAiTY
MiANPUEMHULBKUX TaJaHTIB y MOiAJIBHOCTI coriaysibHuxX mignpuemMcTB. OOIPYHTOBAHO TAaKOX, IO HEBHU3HAYEHIiCTh
yiTkoro GopMyJIIOBaHHA KaTeropii «coliajibHe MiANPUEMHULITBO», Bi[ICYTHICTh OKpEMOI'O 3aKOHOAaBcTBa y cdepi Horo
peryJiioBaHHsA COPUYMHSAE BifICyTHICTE JlepXaBHOI apecHO] MiATPUMKU TaKUX MiJIPHUEMCTB, X04a BOAHOUYAC He 0OMexXye
colliayIbHMX MiJIPUEMIIB y BHOOpi HAMNOiJBII ONTUMAJIbHOI OpraHisaliliHo-mpaBoBol (GOPMH IXHBOI'O COLiaJIbHOTO
MiJIPUEMHHIITBA. PEKOMEH/I0BaHO 3 METOI0 MOKpAaIleHHsA CUTYyalii 3BepHYTH yBary Ha MOXJIUBOCTI JUUIA CTUMYJIIOBAHHSA
coLiaJIbHOTO MiANPUEMHUIITBA, 0COOJIMBO Ha MiclieBOMYy piBHi. TeopeTnyHe 3Ha4eHHA POOOTHU MOJIATaE B aKIeHTYBaHHI
yBaru caMe Ha eKOHOMiKO-IIPABOBUX Ta ICHUXOJIOTiYHMX YMHHUKAX PO3BUTKY COLaJIbHOTO HigNPUEMHUNTBA B YKpaiHi
B yMOBaX KpH30BOI'O Ta BOEHHOro cTaHy. Ha mpakTumi pe3ysbTaTé AOCJIiKEHHA MOXYTb BUKOPHUCTATH MiANPUEMCTBA,
o6’eHaHi TepUTOpiasbHi rpOMaY, perioHaabHi Ta AepXaBHi OpraHu Bjagu, HEYpsAOBi opraHizamii
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Abstract. Today, the combined chamber of the Criminal Court of Cassation as part of the Supreme Court is trying to solve
the problem of the appellate court’s initiative in the examination of evidence, since the approaches of individual court
chambers, namely the First and Third ones, differ. The purpose of this study was to identify those cases when the appellate
authority is entitled to investigate the evidence proactively, without encroaching on the components of the principle
prescribed in Article 22 of the Criminal Procedural Code of Ukraine. The formal-logical method helped generalize that
the content and form of such a review must comply with the principles of criminal proceedings, including equality before
the law and the court, as well as competition between the parties (it has been proven that their absence may indicate a
violation of both constitutional and convention rights), freedom in presenting their evidence to the court and in proving
their persuasiveness before the court. The results of the deductive method helped formulate the following theses: the
legislator, understanding the equality of procedural rights not as their uniformity, normalizes it in the Criminal Procedural
Code as equality in terms of the possibilities of exercising the granted rights; the legislator also determines such equality
of rights from the functions that a certain participant in criminal proceedings is endowed with. The combination of
prosecution, defence, and justice in one guise contradicts the adversarial nature of the judicial procedure. The study
revealed that the passivity of the parties forces the court to choose its activity within the limits of the function of justice
defined for it, and its initiative is aimed at examining the evidence to make a legal, well-founded, and fair decision. It
is proved that these features of judicial proceedings are a priori inherent in the appeal review, along with its inherent
features, including the determination of the amount of evidence to be examined, as well as compliance with the limits
of judicial review, which are normalized by Article 404 of the Criminal Procedural Code of Ukraine. It was found that
the initiative of the court of appeal to examine evidence and their further investigation in this court is permissible in
situations where such evidence became known after the adoption of the appealed court decision. Compliance with this
rule will protect the court from possible violations of the requirements of Article 22 of the Criminal Procedural Code
of Ukraine, and scientific developments in this area are designed, among other things, to pave the way for the unity of
judicial practice through doctrinal recommendations

Keywords: activity of the court, proactiveness of the court; judge’s discretion; limits of review by the appellate court;
deterioration of the situation of the accused

Introduction

As for the problems declared in the title of this paper, doctrinal
approaches, as well as judicial practice, are far from an unam-
biguous answer. And the prerequisite for this state of affairs,
evidently, is not quite successful legislative positions, which,
according to different initial situational data, are interpreted
by participants in criminal proceedings in their own way.

Suggested Citation

The purpose of this study was an attempt to comprehen-
sively describe the state of affairs in this area, using the ex-
isting practice of both the Supreme Court and the European
Court of Human Rights (the ECHR), to compare those con-
ventional, constitutional, and criminal procedural arguments
that make it possible to prevent possible judicial violation of
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the principles of criminal proceedings defined by Article 22
of the Criminal Procedural Code (hereinafter — the CPC) of
Ukraine (2012), and to confirm the thesis that only “evi-
dence that was not examined by the court of first instance
and that became known after the adoption of the disputed
court decision”, can be investigated in the appeal proceed-
ings without the corresponding requests of the participants.

It is also worth pointing out that the components of the
declared dilemma have repeatedly been in the field of view
of procedural researchers and, as already shown, the existing
judicial practice has developed its own, albeit different, ap-
proaches to solving it. Thus, Article 129 of the Constitution
of Ukraine (1996) mentions the equality of all participants
in the legal process before the law and the court among the
fundamental principles of the judicial process. The Constitu-
tional Court of Ukraine, especially its Grand Chamber, has
already established the fact that the procedural rights and
obligations of participants in criminal proceedings differ,
which is conditioned upon different procedural functions
(Judgment of the Constitutional Court..., 2020). Therewith,
equality of the parties and their adversarial nature is the
cornerstone. Analysis of the practices of the ECHR, which
researchers investigated in the context of various existing
issues (Petryshyn et al., 2021), and understanding of its de-
cisions (Yanovska, 2020; Shchur & Basysta, 2021), as well
as their meaning (Kaplina & Tumanyants, 2021; Nadybska
et al., 2020) makes it possible to once again make sure of
the indisputable truth that a fair trial is impossible with-
out the equality of the parties. The lack of certain crimi-
nal procedural rules in the legislation can be a threat to the
equality of the parties (Coéme and Others v. Belgium, §102)
(European Court of Human Rights, 2022). And it is precisely
such rules and features that are covered by separate, anal-
ysed norms of the CPC of Ukraine, and their perception and
approaches to application were covered by such research-
ers as V.V. Vapnyarchuk (2014) (considered the common-
alities and differences of the active and proactive activity
of the court, which the author distinguishes and gives suc-
cessful arguments, using an activity-based approach, while
not focusing his attention on the declared issues in the ap-
pellate instance), V.A. Zhuravel and A.V. Kovalenko (2022)
(a study of evidence from a forensic perspective, which is
very intriguing, but the issues of proactive research of ev-
idence by an appeal from a certain standpoint did not fall
into the range of interests of these scientists), O.V. Lytvyn
(2016) (substantiated aspects of evidence at the trial stage,
which are partly general, but the details and nuances of evi-
dence by appeal are not specified), I.B. Malekh (2022) (ana-
lysed judicial discretion, which is inherent in all instances),
V.I. Maryniv (2020a; 2020b) (in-depth coverage of the in-
terpretation of appeal proceedings and their limits, which
helped continue these reflections from the standpoint of an
initiative study of evidence by appeal), O.Z. Khotynska-Nor
and M.A. Pohoretsky (2020) (various interpretations of the
judge’s discretion are proposed, which helped develop the
idea of the judge’s proactive activity), O.0. Torbas (2020)
(examined discretion in criminal proceedings, which is the
starting point for the proactiveness, including when review-
ing court decisions), M.I. Shevchuk (2015) (investitaged the
limits of judicial initiative, but attention is not focused on the
study of evidence by the appellate instance without petitions
previously submitted by the parties). However, none of the
researchers formulated an answer to the complex question,

which is decided by the combined chamber of the Criminal
Court of Cassation as part of the Supreme Court and declared
in the title of this study — the validity and limits of the ap-
peals court’s own initiative in the examination of evidence.

Materials and methods

Using systemic analysis, an attempt was made to identify
those procedural and other components that are important
for the existence of the judge’s initiative as such. The deduc-
tion identifies the judge’s discretion, the principles of crim-
inal proceedings (equality before the law and the court, as
well as the adversarial nature of the judicial process), and
the limits of appellate review. The formal-logical method
was used to formulate the conclusion based on the thesis
that the content and form of such review should correspond
to the principles of criminal proceedings. To develop the
idea of understanding the equality of procedural rights, not
as their sameness, the deductive method was also applied.
To show the causal relationship between the predicted exis-
tence of a quasi-complex process, if incompatible functions,
such as justice and prosecution, etc., are combined in one
hypostasis, prediction is used. The system analysis helped
generalize the belief about the relationship between the pas-
sivity of the parties and the court’s choice of its own active
position. Sampling and modelling contributed to the de-
velopment of that extreme recommendation, which should
protect the appellate instance from violations of Article 22
of the CPC of Ukraine (2012), when it decides the issue of
proactive investigation of evidence.

Sampling, comparison, and generalization helped to
work with those court decisions that are available in the
Unified State Register of Court Decisions and to divide them
according to two opposite positions.

Methods of formal logic (analysis and synthesis of legisla-
tive provisions, judicial positions and interpretations, as well
as author’s thoughts and conceptual understandings) helped
single out five basic components, which ultimately allow con-
cluding on a single situation, when the appellate court is enti-
tled to examine the evidence without requests from the parties.

The components that belong both to the current crimi-
nal procedural legislation and to the constitutional and con-
ventional requirements and help formulate the final answer
to the question of the validity and limits of the appellate
court’s initiative in the examination of evidence are com-
bined in the text into the following three blocks: 1) Article 2
of the CPC of Ukraine sets general tasks before the criminal
proceedings, which, among other things, include proceed-
ings for the review of court decisions in the appellate proce-
dure, which should also be focused on in court proceedings;
2) adversarial nature of the parties, especially in court pro-
ceedings, is the basic one among the principles of criminal
proceedings, and its non-compliance will have correspond-
ing procedural consequences (section No. 1 “Tasks and prin-
ciples of appeal proceedings™); 3) violation of the balance of
the parties and their equality will also have corresponding
procedural consequences (such as recognition of the trial as
unfair) (chapter No. 2 “Equality of the parties as a guarantee
of a fair trial”); 4) in the current CPC of Ukraine, the legis-
lators make the equality of procedural opportunities for the
exercise of granted procedural rights dependent on the func-
tions assigned to a certain participant in criminal proceed-
ings; 5) the court does not belong to any party, but imple-
ments the function of justice. Its activity and, to some extent,



initiative are necessary, but the CPC of Ukraine also sets the
limits of initiative (chapter No. 3 “Impartiality of the court
and its initiative, specifically of the appellate instance”).

Results and discussion

Tasks and principles of appeal proceedings

Today, the joint chamber of the Criminal Court of Cassation
of the Supreme Court is considering the cassation appeals
of three defenders in the interests of the three convicts, re-
spectively, and the cassation appeal of the victim against
the verdict of the Poltava Court of Appeal dated May 18,
2022. The appeals, among other things, contain an indica-
tion that the appellate court violated the principle of crim-
inal proceedings, such as the adversarial nature of the judi-
cial process, and as a result, there were significant violations
of the requirements of the criminal procedural law, since,
according to the complainants, in the submitted appeal the
prosecutor did not request the examination of the evidence,
and therefore, from their arguments, it should be understood
that the court of appeal examined the evidence on its own
discretion. On October 19, 2022, the panel of judges of the
Third Judicial Chamber of the Criminal Court of Cassation
of the Supreme Court stated in its decision that one of the
arguments used by the defenders in their cassation appeals
is the non-observance of the principle of competition by the
judges during the review in the appellate instance, which is
further interpreted by the defenders as substantial procedur-
al violation. Because the court, without receiving a request
from the prosecutor, decided on an initiative investigation
of the evidence, and as a result of such an investigation, the
situation of the accused worsened (according to a separate
episode) (Judgment of the panel of judges..., 2022). In ad-
dition, the panel of judges of the Third Judicial Chamber of
the Criminal Court of Cassation of the Supreme Court sum-
marized in its decision that the prosecutor did not submit
a request for the court to examine the evidence during the
appeal (Judgment of the panel of judges..., 2022).

As of today, there is a legal position of the Supreme
Court regarding the possibility of an appellate court examin-
ing evidence at its own discretion without a corresponding
request from a party to the proceedings, which is set forth
in the Judgment of the First Judicial Chamber of the Crim-
inal Court of Cassation of the Supreme Court in the case
No. 183/2033/21. (2022). In turn, the panel of judges of the
Third Judicial Chamber of the Criminal Court of Cassation of
the Supreme Court did not agree with the stated approach of
their colleagues (Judgment of the panel of judges..., 2022),
and therefore, by the decision dated October 19, 2022, the
criminal proceedings were referred to the joint chamber of
the Cassation Criminal Court within the Supreme Court.
Based on this state of affairs, the Court appealed to the Sci-
entific Advisory Council (Appeal from the judge of the Crim-
inal Court..., 2022), so the authors of this publication offer
the scientific community, as well as practising lawyers, their
approaches to solving the declared problem, which formed
the basis of that joint scientific conclusion (Drozdov & Basys-
ta, 2023), which was sent to the Supreme Court in response
to the aforementioned judge’s appeal. Considering all the
above, we can trace both the relevance of the declared issue
and its practical significance.

Review of court decisions in the appellate procedure
must, among other things, fulfil the tasks set before it by
Article 2 of the CPC of Ukraine (2012), and the principles
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of criminal proceedings are decisive for its content and form
(Part 1 of Article 7). This conclusion follows from the fact
that criminal proceedings are “pre-trial investigation and
court proceedings”, which, among other things, include “ap-
pellate review of court decisions” (items 10, 24, part 1 of
Article 3 of the CPC of Ukraine). Criminal proceedings are
not implemented in any way, without clearly defined tasks
and purpose, which in no way depend on the qualification,
jurisdiction, priority of the crime, or the reaction of society
to the committed illegal act. The main “pillars” of any crim-
inal proceedings are, first of all, to protect a certain society,
individual, and the state from illegal, criminally punishable
and socially dangerous behaviour. Criminal proceedings
generally serve as a guarantor to establish the truth under
the conditions of a committed criminal offence, since in its
course it should be established, although not all scientists
and practitioners share this purpose: there is a position that
establishing the truth cannot be the purpose of the proceed-
ings because there is a contradiction to the philosophical
understanding of the purpose as a result, since the activity
is not a purpose (Nor et al., 2021). It is designed to ensure
an impartial investigation, and as a result, only a certain
legal procedure should be applied (Article 2 of the CPC of
Ukraine, 2012). Due to encroachment on one of the princi-
ples of criminal proceedings, such as the adversarial nature
of the judicial process, as well as due to incorrect approaches
and understanding of the equality of the parties, as well as
other components of the principles of criminal proceedings,
which are prescribed in Article 22 of the CPC of Ukraine,
there were, are, and will be grounds for appeal in the final
as a result of court decisions before the ECHR.

Equality of the parties as a guarantee of a fair trial
“Procedural rights and obligations of participants in crimi-
nal proceedings differ, which is conditioned upon different
procedural functions” that must be performed by these par-
ticipants during criminal proceedings (Judgment of the Con-
stitutional Court..., 2020). Therewith, the legislator gives
participants in criminal proceedings “equal rights and equal
obligations (but not the same) to take part in criminal pro-
ceedings and defend their position” (Judgment of the Consti-
tutional Court..., 2020).

Only the Constitution and laws of Ukraine determine
the grounds, boundaries, method of their activity and pow-
ers for officials of state bodies (Article 19 of the Constitution
of Ukraine, 1996). It is evident that these requirements ap-
ply equally to courts and judges. In turn, Article 129 of the
Constitution of Ukraine (1996), among other principles of
judicial proceedings, makes provision for such a basic one
as the fact that “all participants in the judicial process are
equal before the law and the court”. Therewith, by present-
ing their arguments before the court, the parties thus com-
pete and prove their positions. The Constitutional Court of
Ukraine emphasizes that it is not necessary to equate “equal
rights”, “equal duties” with “identical rights”, “identical du-
ties” (Judgment of the Constitutional Court..., 2020). The
procedural status and functions performed by law determine
a set of certain rights and obligations, so they cannot be
identical for different participants in criminal proceedings.
The legislation defines a particular list of rights and obliga-
tions for the procedural status of a participant.

Article 10 of the CPC (2012) mentions equality before
the law and the court in procedural rights, but, again, it does
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not refer to their identity. The law prohibits any privileges
or restrictions in this regard.

Violation of the equality of the parties may create
grounds for doubting the fairness of the trial: Article 6 of
the European Convention on Human Rights (1950) defined
the right to a fair trial. The established lack of equality of
the parties may indicate a violation of both constitutional
and conventional rights. Therefore, it is worth taking care of
the procedural equality of the parties, establishing a balance
(Shapovalova & Rohalska, 2020).

In fact, the ECHR stated that there cannot be a fair trial
without the equality of the parties, the parties must be given
the same favourable position (“Ocalan v. Turkey”, “Fouchet
v. France”, “Bulut v. Austria”, “Faig Mammadov v. Azerbai-
jan”, “Brandstetter v. Austria”, “Borgers v. Belgium”, “Ibra-
him and others v. United Kingdom”, “Coeme and others v.
Belgium” (European Court of Human Rights, 2022). Admit-
tedly, the defence party is the most vulnerable (European
Court of Human Rights, 2022).

Instead, the lack of certain criminal procedural rules in
the legislation can serve as a threat to the equality of the
parties, e.g., in the case of Coéme and Others v. Belgium, §
102) (European Court of Human Rights, 2022).

Impartiality of the court and its initiative,

specifically the appellate instance

The court, exercising the function of justice (deciding on the
case), does not belong to any of the parties to the criminal
proceedings. The principle of adversariality has as its pur-
pose “the construction of criminal proceedings wherein the
function of justice (deciding on the case) is separated from
the function of the parties (prosecution and defence), which
compete in the legal field” (Nor et al., 2021). The court,
among other things, is responsible for providing the par-
ties with equal opportunities to defend their legal positions.
The adversarial nature of the judicial process means a strict
distinction between these three functions (Nor et al., 2021).
Therewith, the court is assigned a guiding position and is
charged with the duty to verify the evidence submitted by
the parties, and it is for this purpose that it is endowed with
initiative in understanding the conduct of judicial actions
not only at the request of the parties (but it does not have
the obligation to collect additional evidence of guilt or inno-
cence). The activity of the court is necessary to establish the
circumstances of the criminal offence, and in the end - to
make a legal, justified, and fair decision (because partly the
passivity of the parties does not allow this) (Nor et al., 2021).

In turn, one of the features of appellate proceedings is
the determination of the amount of evidence to be exam-
ined (Maryniv, 2020a). In addition, Article 404 of the CPC of
Ukraine (2012) establishes “the limits of review by the court
of appeal”, compliance with which is necessary.

Parts 1, 2, 3, 6 of Article 22 of the CPC of Ukraine (2012)
regulate “the competitiveness of the parties and their free-
dom in presenting their evidence to the court and in prov-
ing their persuasiveness before the court”. Therewith, equal
rights relate to “collecting and submitting to the court things,
documents, other evidence, motions, complaints, as well as
to the realization of other procedural rights prescribed by the
CPC of Ukraine”. It also focuses on differentiating the func-
tions of prosecution, defence, and trial. Furthermore, Article
No. 26 (Dispositivity) of the current CPC of Ukraine states
that it is the parties who submit issues to the court for con-

sideration, and the court, if it has the authority to do so, de-
cides them (part 3). It is evident that if the court manipulates
and makes its own innovations on this issue, it will obvious-
ly not adhere to these requirements of the CPC of Ukraine.
In turn, the question arises about the limits and possibil-
ities of activity and initiative of the court, including the ap-
pellate instance. It is worth emphasizing that in the criminal
procedural doctrine, some studies are devoted to the issues
of activity and initiative. The corresponding analysis and
synthesis helped track a situation when two opposite trends
have developed. The first is that quite often both scientists
and practitioners, when discussing the activities of the court,
use adjectives such as “active” and “proactive” in relation
to it, using them as synonymous words. The second trend is
argued by its supporters by the fact that the concepts of “ac-
tive” and “proactive” activity cannot be considered synony-
mous. And this is given a corresponding substantiation, the
essence of which is logical and boils down to the fact that
any “proactive activity is active” (Vapnyarchuk, 2014), but
we cannot apply the adjective “proactive” to every active
activity. The dispositive method of regulation implies the
possibility of proactiveness. “The form of implementation of
the court’s initiative powers in criminal proceedings is judi-
cial discretion (or court discretion)” (Vapnyarchuk, 2014).
A separate dissertation is devoted to the issues of the
court’s initiative and its limits in clarifying the circumstanc-
es of a criminal offence. Based on its results, M.I. Shevchuk
(2015) suggests what exactly should be understood as the
proactive activity of the court. And what is most relevant
is its approach to such a situation that if we consider the
proactive activity of the court through the lens of legislative
regulation, then it is necessary to understand direct and in-
direct terminological indications of it in the CPC of Ukraine;
therewith, the right of the court to take procedural actions
on its own the initiative should not be prescribed by “other
norms of the criminal procedural law as its duty”. Direct
instructions on the proactive activity of the court in the CPC
of Ukraine should be interpreted as the following “phrases
of a terminological nature”: “on the initiative of the court”,
“the court on its initiative”, “the court on its own initiative”.
The CPC of Ukraine also uses indirect terminological instruc-
tions for “proactive activity of the court”, which should be
interpreted as follows: “the court is entitled”, “the court can”
(Shevchuk, 2015). The thesis candidate also quite reasonably
claims that the role of the court in the study of evidence has
changed from relatively active to relatively passive. When
finding and establishing the optimal limit of the court’s ac-
tivity in the examination of evidence, both the factor of in-
verse interdependence between the court’s activity and the
parties’ passivity in general, as well as the correlation of the
court’s powers and the capabilities of the participants in the
court proceedings, who are not endowed with powers, must
be considered at the stage pre-trial investigation. To neutral-
ize the inequality in the possibilities of forming the evidence
base of the prosecution and the defence, this researcher
offers some relevant initiatives, which he supplies with a
certain justification. Specifically, the aforementioned scien-
tist brought to the attention of the scientific community the
issue of regulating in the criminal procedural law of Ukraine
some procedural provisions that would allow the defence
party to feel more confident in the adversarial process (favor
defensionis), forming an evidence base (Shevchuk, 2015).
It appears that the proposals themselves are conceptually



noteworthy, and it is worth having a closer look at the pro-
cedural structures themselves. Other scientists also provide
their recommendations on this issue, considering the exis-
tence of a defence petition and an unambiguous (having sat-
isfied it) and timely response of the court to it to be fateful
and decisive in their own project norms (Lytvyn, 2016).

For the correct perception of the court’s initiative and
its possible manifestations, it is impossible to do without
clarifying the issue of the judge’s discretion. In the science
of criminal procedure, the discretion of a judge (judge’s dis-
cretion, judicial discretion) is a complex, collective concept
that depends on the subject of investigation and can appear
as “an element of the law enforcement activity of the court,
which consists in choosing an option for solving a legal is-
sue that arises during judicial review of the case, within the
limits established by the rule of law...”; “the starting prin-
ciple of the administration of justice...”; “the legislatively
prescribed ability of a judge to evaluate the situation from
the perspective of his or her own judgment...”; “intellectu-
al-volitional activity of the judge” or “an element of pro-
cedural independence of the judge...” (Khotynska-Nor &
Pohoretskyi, 2020). Other researchers advise operating only
with the term “judicial discretion” and offer their variation
of its understanding, which is generally close to one of the
components of the complex encyclopedic approach defined
above. Therewith, the author focuses on “judge’s own will
to choose from several equally legitimate alternatives” (Va-
pnyarchuk, 2014). The researchers also proposed a term “ju-
dicial discretion” (Malekh, 2022). Therewith, scientists are
not unanimous in the benefits of the described intellectual
and volitional activity. For instance, it is not a priority for
criminalistics, because it gives preference to algorithmiza-
tion trends (Konovalova, 2007). Scientists also focused on
the permissibility of discretion when subjects implement the
norms of procedural law, including criminal procedure. As
a result, noteworthy conclusions were formed, specifically,
that algorithmization of any activity, including criminal
procedural activities, reduces the probability of discretion.
As a positive result of this state of affairs, unjustified dis-
cretion of the subjects of criminal proceedings is minimized
(Kasapoglu, 2018). In this area, the subject matter of the
body that administers justice also plays a certain role (Horo-
detska, 2022). In turn, speaking of the discretion of the
court, 0.0. Torbas (2020) concludes that it is endowed with
extensive capabilities in this area. However, such discre-
tion concerns either the procedure for examining evidence
or the actual procedure for conducting the trial. Along with
the fact that the court is granted the right to determine the
amount of evidence to be examined; however, it is limited
to the set of evidence that was provided by the participants
in the criminal proceedings. Scientists consider the discre-
tion of the court from several other positions, namely, as a
discretion in the course of judicial law-making. And here an
interesting warning is expressed about excessive discretion
when the prerequisites for the creation of a new norm arise,
e.g., by the Supreme Court (Kopytova, 2020).

It is also necessary to factor in cases when the question
of insufficient impartiality of the court may arise. There are
two of them - see the case of Kyprianou v. Cyprus (Judg-
ment of the European Court... 2005), and considering the
question raised, such a case as the performance of various
functions is of practical interest. Because here it will be, pur-
suant to Article 6 § 1 of the Convention, among other things,
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a violation of the requirement of impartiality, as in the case
“Karelin v. Russia” (European Court of Human Rights, 2022).
The court, unlike the parties (Nor & Kryklyvets, 2017), does
not compete in the course of legal proceedings.

One of the features of appellate proceedings is the
determination of the amount of evidence to be examined
(Maryniv, 2020a). In addition, Article 404 of the CPC of
Ukraine (2012) establishes “limits for review by the court of
appeal”, compliance with which is necessary.

In general, according to the rule regulated by Part 1
of Article 404 of the CPC of Ukraine (2012), “the appel-
late court reviews the court decisions of the first instance
court only within the scope of the submitted appeal”. This
approach has been repeatedly reflected in the practice of
the Supreme Court; the latest example is the Decision of
the Supreme Court of Ukraine in the case No. 720/1277/20
(2022). “The limits of review by the appellate court are un-
derstood as the scope wherein the challenged court decision
is reviewed. If the consideration of an appeal gives grounds
to decide in favour of individuals in whose interests appeals
were not received, the court of appeal is obliged to make
such a decision” (Kaplina & Shylo, 2018).

“That is, the court of appeal first of all considers the
claims of the person who filed the appeal, and their justi-
fication, indicating what is the illegality or groundlessness
of the court decision” (Maryniv, 2020b). Notably, the court
of appeal does not have a mandatory link between them.
Therefore, following the instructions of the CPC of Ukraine,
observing the rule on non-violation of the legal status of the
accused and fulfilling the tasks of criminal proceedings, the
court of appeal is entitled to “verify the relevant decision
of the court of first instance in full”, even going beyond the
requirements of the appeal when making its own decision
(Maryniv, 2020b). This conclusion is also confirmed by ju-
dicial practice. Thus, there is a court decision dated January
21, 2016, where the judicial chamber in criminal cases found
a list of violations, the essence of which was the refusal of
the “appellate court to hear a witness, contrary to the law-
yer’s request in this regard, and another assessment of the
testimony of this and another witness without their direct
interrogation, which substantially limited the accused’s right
to defence” (Decision of the Judicial Chamber..., 2016).

If we analyse the problems of the court’s examination
of evidence in general, then as early as 2018, I.I. Shepitko
stated that not enough attention has been paid in the legal
literature to this issue, as well as to its components, such as
the volume of such evidence and the order of their investi-
gation (Shepitko, 2018). Although there are modern authors’
scientific reflections on these components, namely Basysta et
al. (2022), but still, they are not enough to form a complete
picture with different visions of scientists. V.A. Zhuravel and
A.V. Kovalenko (2022) reasonably assert that investigating
evidence is one of the operations with it. Firstly, the subject
examining the evidence must be familiar with the source
of evidentiary information, and they must also obtain and
establish the content of the factual data contained in such a
source. In the future, such a subject would have to evaluate
it, as well as the evidence in their totality. Part 3 of Arti-
cle 404 of the CPC of Ukraine (2012) prescribes two situa-
tions regarding the examination of evidence by an appellate
court, namely: 1) re-examination of circumstances that have
already been “established during criminal proceedings” and
investigated by the court of first instance (here the legisla-
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tor speaks of the obligation court and establishes a manda-
tory condition for the specified re-examination, specifically
“provided that they were investigated by the court of first
instance incompletely or with violations”), as well as 2) “ex-
amination of evidence that was not examined by the court
of first instance”. Part 3 of Article 404 of the CPC of Ukraine
stipulates the existence of a request by the participants of the
court proceedings for this as a common condition for both
situations regarding such an examination of the evidence by
the appellate court. It follows from part 3 of Article 404 of
the CPC of Ukraine that there is also a requirement for the
time frame for filing the specified appeal, specifically, for
the first situation, it is an appeal of the participants in the
court proceedings, and for the second, the appeal should
be filed “during the hearing in the court of first instance”.
Therewith, an exception to the latter quoted wording is es-
tablished, namely: “...if they became known after the adop-
tion of the contested court decision” (CPC of Ukraine, 2012)
(apparently, judging from the above legislative wording,
only in such a state of affairs, it is possible to discuss the
possibility of examining the evidence by the appellate court
without the appropriate request of the party to the proceed-
ings. In addition, judging from Letter of the High Specialized
Court of Ukraine for Consideration of Civil and Criminal Cas-
es No. 10-1717/0/4-12 (2012), it should be borne in mind
that “such evidence can be submitted by the participants
in the court proceedings or demanded by the court in the
presence of a corresponding request of the participant in the
criminal proceedings in preparation for the appeal proceed-
ings”). Moreover, part 4 of the analysed article of the Crimi-
nal Code of Ukraine (2012) establishes a prohibition for the
appellate court, specifically, it “is not entitled to consider
charges that were not brought in the court of first instance”.

Furthermore, Article 396 of the CCP of Ukraine (2012)
contains requirements for an appeal. Its second part has six
points, among which, in terms of the declared issues, we
will focus on the following two: “...4) requirements of the
person who files an appeal and their substantiation, indicat-
ing what constitutes the illegality or unreasonableness of the
court decision; 5) request of the person who files an appeal
to examine the evidence”.

That is, a systematic analysis of the provisions of the sec-
ond part of Article 396 of the CPC of Ukraine, parts 1 and 3
of Article 404 of the CPC of Ukraine and considering the pro-
visions of Article 26 of the CPC of Ukraine, suggests that the
examination of evidence by the appellate court (except for
the situation “...when they became known after the adoption

by from Item 5 of Part 2 of Article 396 of the CPC of Ukraine,
should be determined by a separate position in the appeal.

Conclusions

Therefore, based on the correlation of form and content, the
principles of criminal proceedings with the provision of the
probability of their procedural violations, due to the selec-
tion of five basic components that belong both to the current
criminal procedural legislation and to constitutional and
conventional requirements and tracking their correlation In
connection with the problem mentioned in the title of the ar-
ticle, the authors of this study managed to get an answer to
the question of the validity and limits of the appellate court’s
own initiative in the examination of evidence.

Therefore, in the end, the conviction is formulated that
the initiative of the court of appeal to examine the evidence
and its further investigation by this court is permissible in a
situation where the court of first instance did not examine
this evidence, because it did not have information about it at
the time of making its own decision. This approach can en-
sure the balance of the parties (they should be provided with
the same favourable conditions) to the criminal proceedings,
including judicial proceedings on appeal. In addition, with
this approach, it will be possible to discuss the existence of
criminal procedural rules and their compliance. Otherwise,
there is nothing to say about the fairness of the trial.

It is proved that there are two options for the court to
obtain such evidence, the first of which is to directly request
it by the court in preparation for the appeal hearing. Anoth-
er option is to provide them to one of the participants in the
court proceedings. For the first situation, it should be typical
to have a corresponding request from one of the participants
for a request.

It has been established that under other initial conditions
and situations, specifically when there is an appeal, which
refers to the worsening of the situation of the accused, it is
necessary to have a petition from one of the parties to avoid
a violation by the court of the principles of criminal proceed-
ings prescribed in Article 22 of the CPC of Ukraine when
showing initiative regarding the examination of evidence.

Considering those issues that require further scientific
attention in the area under study, they remain and primarily
relate to the development of proposals and further normal-
ization of the exclusive procedure of initiation and receipt
by the appellate court of those evidence that can be exam-
ined by it without the parties’ requests.

of the contested court decision”, which has already been an- Acknowledgements
alysed above) along with compliance with the requirements  None.
of part 3 of Article 404 of the CPC of Ukraine, must be in a
causal relationship with the petition of the person who files Conflict of interest
an appeal for the examination of evidence, which, judging  None.
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AnoTtanisa. CroromHi 06’eqHaHa naiaTta KacamifiHoro KpuMiHaJIbHOTO CyAy B ckJiafi BepxoBHoro Cyay po6uUTh cripoly
BUPIMINTH IpoOGJieMy BJIacHOI iHilliaTHBU ameJIAIifHOro CcyAy B MOCJIi[KEHHi [10Ka3iB, OCKiJIbKM MiJXOJU OKpeMHUX
cydoBUX majar, 3okpeMa Ilepmioi Ta Tpetboi, — pisHATbcA. JloCiifXeHHSA Mae€ Ha MeTi 3’AcyBaTu Ti BUNAAKY, 3a
iCHyBaHHA fAKMX aneJsiAllifiHa iHCTaHIiA Mae€ IpaBo iHII[iaTMBHO AOCIIOWTU AOKA3W, He 3a3iXHyBIIM Ha CKJIQOHUKU Ti€l
3acaay, 1o nepeadbadeHa crarre0 22 KpuMmiHaIpHOTO IpolecyaJbHOro Kofgekcy YKpaiHd. 3acTOCOBaHUM (opMasibHO-
JIOTiYHUM METOLOM YOaJIOCs y3araJibHUTH, OO0 3MicT Ta (opMa TakKoro neperJiiy MOBUHHI BifmoBimaTu 3acagam
KPUMiHaJILHOT'O NIPOBA/KEHHS, cepel IKUX PiBHICTh Iepej] 3aKOHOM Ta CyJI0M, a TaKOX 3MarajbHiCTh CTOPiH (JJ0BeIeHO,
1o iX BiJICyTHiCTh MOXe CBiJUMTU IIPO NOPYIIeHHA AK KOHCTUTYLIMHUX, TaK i KOHBEeHIINHUX NpaB), cBo6oAa B MOAAHHI
cyay cBOIX JoKa3iB i B JOBeJleHHI IepeJ Cy0M IXHbOI IepeKOHJINBOCTI. Pe3ysibTaT AeAyKTUBHOI'O METOAy Aajld 3MOTy
chopmysIoBaTH Taki TE3W IPO: 3aKOHOJABEINb, PO3YyMilOUM PiBHICTH NpoIecyajibHUX NpaB He AK iXHI0 OQHAKOBICTh,
yHOpMOBye ii y KpumiHasbHOMY mpoliecyajilbHOMY KOZeKCi sK pPiBHICTh IOJI0 MOXJIMBOCTEH peastizallii HagaHUX
MpaB; TAKOX 3aKOHOABENb y3aJIeXXKHIOE TaKy pPiBHICTh MpaB Bifg Tux QyHKLiH, AKUMUA HAOiJIEHUI NMEeBHUH yYacCHUK
KpUMiHaJILBHOr0 IpoBajkeHHA. IloeqHaHHA OOGBHHYBaueHH:A, 3aXWCTy Ta IpaBOCyAAsA B ONHIN imocTaci mpOTUPIUUTH
3MarajbHOCTi. ¥ CTaTTi PO3KPUTO, 1[0 NACUBHICTh CTOPiH 3MYIIy€e cyd oOUpaTH BJACHY aKTUBHY HisUIBHICTh V¥ MeXxax
BU3Ha4eHOI AJ1A Hboro QyHKIIil mpaBoCyAAs, a HOro iHilliaTUBHICTh HamnpaBjieHa Ha IepeBipKy [0Ka3iB AJA yXBaJleHHS
3aKOHHOT0, OOIPYHTOBAHOTIO i clipaBefJIMBOro pimeHHA. OOGIPyHTOBaHO, IO IIi PUCH CYJOBOTO MPOBaXeHHA ampiopi
IIpUTaMaHHi 1 anesAniiHOMYy nepersaay, MopsAa i3 BJacTUBUMU HOMY O0COGJIMBOCTAMU, cepef] AKUX BU3HAUYEHHS 00CATy
J0Ka3iB, fAKi migAranTh JOCTiIXeHHI0, a TAKOX JOTPUMAHHA TUX MeX Cy[O0BOro Meperjsaay, KOTpi YHOPMOBAHO CTaTTEl0
404 KpumiHayibHOT'O IpoliecyajibHOro Kofekcy YkpaiHnu. BuspieHo, mio iHiniaTuBa cyny amesianifiHol iHCTaHMLIl IIOZ0
JOCJIiIKeHHA T0Ka3iB Ta IX nojasiblile JOCTi)KeHHs B LIbOMY CYAi AOMyCTHUMI 3a CUTYyallil, KOJIU TaKi JOoKa3u CTaJIu Bigomi
HicJIA yXBaJIeHHS Cy[OBOrO pillleHH:dA, IO OCKapXyeTbcsA. JIOTpUMaHHA LbOTO IpaBuJia yOe3neduTb CyA BiJl iMOBipHHUX
MopylleHb BUMOT cTaTTi 22 KpuMiHajibHOrO npoljecyajabHOro KoAekcy YKpaiHy, a HayKOBi HallpalloBaHHA B Iill IJapyHi
MOKJIMKAHi, cepef] iHIIOro, MpOTOPYBATH IUIAX AJIS €AHOCTi CYJOBOI MPAKTUKU 3aBSKU JOKTPUHAIBHUM PeKOMeH/allisaM
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Abstract. This study investigated the criminal liability for illegal acquisition of cryptocurrency in Ukraine, which is
relevant in connection with the considerable spread of cryptocurrencies and cases of their illegal acquisition, as a result of
which significant material damage is caused to the victims. Specifically, this is explained by the collapse of cryptocurrency
exchanges and hacker attacks on cryptocurrency wallets. The purpose of this study was to investigate what criminal
liability is prescribed for illegal possession of cryptocurrency in Ukraine. The study employed a dialectical approach and
methods of system and technical and legal analysis, as well as a formal and logical method. Approaches to understanding
the term “cryptocurrency” were defined, and its types were specified. The features of the functioning of blockchain
technology were covered. This paper analysed the legal regulation of virtual assets in Ukraine, their relationship with
cryptocurrency. It is noted that at its core, cryptocurrency is not a virtual asset and that it is advisable to consider it an
electronic asset based on the blockchain — a decentralized public register of all cryptocurrency transactions conducted on
the network. Shortcomings in the legal regulation of cryptocurrencies in Ukraine were highlighted, specifically, it was
noted that the signs of virtual assets do not fully coincide with the signs of cryptocurrencies. The most common ways of
illegal possession of cryptocurrency were specified, and problematic issues of bringing individuals who have come into
illegal possession of cryptocurrency to criminal responsibility were outlined. This paper substantiated the impossibility
of bringing individuals who have come into illegal possession of cryptocurrency to criminal responsibility in Ukraine,
considering the principle of legal certainty and avoiding analogy in criminal law. The necessity of criminalizing illegal
possession of cryptocurrency was proved. Practical recommendations on making appropriate amendments to the Criminal
Code of Ukraine were formulated. The theoretical value of this study lies in the formation of an approach to the need to
criminalize the illegal possession of cryptocurrencies, and its results can be used in law-making activities

Keywords: virtual assets; blockchain; cryptocurrency crimes; theft; criminalization

Introduction

Recently, cryptocurrency has become an integral part of peo-

ple’s lives both in Ukraine and in many countries around the
world. It is traded on centralized and decentralized exchanges,
where savings are kept, goods and services are paid for, donat-
ed, lent, and inherited, i.e., generally owned and disposed of at
the discretion of the people possessing these cryptocurrencies.
In 2022, Ukraine ranked third among the world leaders in
mass implementation of cryptocurrencies (Chainalysis, 2022).

However, given its popularity, in Ukraine and the world
there are increasingly more people who want to illegally
take possession of it in one way or another. In terms of the
functioning and circulation of cryptocurrencies, it can be ar-
gued that public relations have developed rapidly and con-
siderably outstripped legal regulation in many countries of
the world, specifically in the field of criminal proceedings.
Ukraine is no exception.

The purpose of this study was to investigate the criminal
liability for illegal possession of cryptocurrency in Ukraine

Suggested Citation

and find ways to solve existing problems. Cases of illegal
possession of cryptocurrency have ceased to surprise law
enforcement officers and ordinary citizens. News about the
next collapse of the cryptocurrency exchange, hacker attacks
on exchanges and cryptocurrency wallets, hacking of smart
contracts, cross chain bridges and various kinds of fraud, the
consequence of which is the illegal possession of cryptocur-
rency, appear daily. For instance, in early November 2022,
cryptocurrency owners were stirred up by the news about the
collapse of the FTX (“Futures Exchange”) cryptocurrency ex-
change. According to the rating of the 30 countries most af-
fected by its collapse, published by the CoinGecko resource,
Ukraine wasin 22nd place because well over 72 thousand users
from Ukraine used the services of this exchange (Ng, 2022).

It is quite difficult to imagine what property damage was
caused by the latter, since there are currently no mechanisms
for its establishment, let alone compensation. And there are
many such examples. However, currently, Ukraine has not
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yet directly criminalized the illegal possession of cryptocur-
rency. At the same time, the monitoring of the Unified State
Register of Court Decisions as of February 2023 confirms
fairly common cases of conviction of individuals for infect-
ing computers with malicious software for hidden mining
(Verdict of Rivne City Court..., 2019; Verdict of the Dzer-
zhinsky District Court..., 2018); sale of narcotics for crypto-
currency (Verdict of the Starokostyantiniv District Court...,
2020); illegal sale of information with limited access for
cryptocurrency (Verdict of the Kherson City Court..., 2018);
cryptocurrency financing of terrorism (Verdict of the Kras-
nogvardiiskyi District Court..., 2021); legalization of crim-
inally obtained funds using cryptocurrency (Verdict of the
Pechersk District Court..., 2019), etc. But in Ukraine, there
are no court decisions on finding individuals guilty of ille-
gal possession of cryptocurrency itself, and not, for instance,
money that was transferred to fraudsters in some kind of
cryptocurrency project because in such a case there is a pos-
session of money, and the actions of individuals are subject
to qualification as fraud under the corresponding part of Ar-
ticle 190 of the Criminal Code of Ukraine (2001) (the CCU).

Presently, the investigation of crimes related to the ille-
gal possession of cryptocurrencies is a new area in the work
of law enforcement officers. In addition, in Ukraine, there
are no scientific studies that relate to the investigation of il-
legal possession of cryptocurrencies. Scientists pay attention
only to certain issues related to this topic.

Thus, in 2021, a team of scientists from the Kharkiv
National University of Internal Affairs investigated the al-
gorithm of actions of employees of pre-trial investigation
bodies regarding the seizure of electronic assets, including
virtual ones obtained by criminal means (Tsutskiridze et al.,
2021). S. Hrytsai (2022), investigating the legal regime of
virtual assets in Ukraine, concluded that Ukraine has es-
tablished a presumption of legality of ownership of a vir-
tual asset. V. Cherniei et al. (2021), investigating criminal
liability for cryptocurrency transactions, concluded that
for the correct qualification of criminal offences related to
the turnover of cryptocurrencies, it is advisable to recog-
nize cryptocurrency as a type of property or money. Based
on the results of the analysis, they concluded that relations
regarding cryptocurrencies in most countries of the world
are insufficiently regulated and are still outside the legal
framework. This complicates the establishment of criminal
liability for operations involving the turnover of cryptocur-
rencies. O. Karapetian and V. Bilynskyi (2018) investigated
cryptocurrency as an object of illicit enrichment. S. Chap-
lian (2018), investigating the legal nature of cryptocur-
rencies, addressed the relationship between the concepts
“cryptocurrencies” and “money”. V. Nosov and I. Manzhai
(2021), investigating certain aspects of the investigation of
cryptocurrency transactions in the prevention and investi-
gation of crimes, formulated several main tasks for law en-
forcement agencies at the current stage of cryptocurrency
development. This is primarily the identification of individ-
uals involved in certain operations with cryptocurrencies.
To better understand the processes in the blockchain sys-
tem, tools for appropriate analysis should include appro-
priate visualization tools and as complete up-to-date data
banks as possible to properly build associative relationships
with particular individuals and legal entities. The study of
criminal offences in the field of cryptocurrencies allowed
D. Kaznacheyeva and A. Dorosh (2021) to conclude that

the physical sign of cryptocurrency as a subject of criminal
offences lies in its specific form — a digital code.

As for foreign research, prominent are the works of such
scientists as I.G.A. Pernice and V. Scott (2021), who, explor-
ing the concept of cryptocurrency, concluded that cryptocur-
rency systems are unified because they are designed to host
a medium of exchange for general or limited purposes, using
an infrastructure that, to varying degrees, replaces trust in
institutions with cryptography. J. Marinotti (2022), explor-
ing digital asset ownership, refutes the idea that ownership
requires physical control, separating ownership from anoth-
er fundamental concept of things. It emphasizes the unique
purpose of ownership in the ownership process: the transfer
of the status of real claims. M. Guri (2018), investigating
ways to steal private keys from cryptocurrencies, points out
the vulnerability of even cold wallets, i.e., those that are not
connected to the Internet.

C.N. Braaten and M.S. Vaughn, (2019), E. Reddy (2020),
F.M.J. Teichmann and M.-C. Falker (2021), S. Kethineni
(2020) refer to the use of cryptocurrencies in criminal fi-
nance, specifically as payment for narcotics. The study of
C. Albrecht et al. (2019) refers to the tendency to increase
the use of cryptocurrencies specifically for laundering funds
obtained through criminal means. T. Thomas et al. (2022) in-
troduced BlockQuery, a bitcoin network query system capa-
ble of detecting transactions generated by hierarchical deter-
ministic (HD) wallets that many publicly available tools can-
not find due to errors in address retrieval methods. V. Dyntu
and O. Dykyj (2021), considering cryptocurrency as a tool
for financing terrorism, note that for the fight against crime,
the main issue is the deanonymization of the owner/user of
Bitcoin, which allows identifying the criminal.

However, scientists have not conducted comprehensive
studies of this topic. Agreeing in general with the need to
determine the legal nature of cryptocurrency, it should be
noted that cryptocurrency as a whole is characterized only
by certain features of property or money.

To solve the questions: what cryptocurrency is, what
are its types and specific features of functioning and circu-
lation, what is the state of its legal regulation, and what are
the methods of its criminalization, a dialectical approach,
methods of systemic and technical-legal analysis, as well as
formal logical method were applied.

Specifically, the provisions of the current Ukrainian
legislation were interpreted in the appropriate manner:
Law of Ukraine “On Virtual Assets” (2022), Civil Code of
Ukraine (2003), Criminal Code of Ukraine (2001), Tax Code
of Ukraine (2010), Laws of Ukraine “On Payment Services”
(2021), “On Electronic Commerce” (2015), “On Capital
Markets and Organized Commodity Markets”. Draft Law
of Ukraine No.7183 “On Circulation of Cryptocurrency in
Ukraine” (2017) was also examined.

Legal nature of cryptocurrency

First of all, the term “cryptocurrency” is commonly used,
and in fact is an abbreviation for “cryptographic currency”,
which means cryptographic money. In turn, in simple words,
cryptography is the science of encryption.

The Encyclopedia of Modern Ukraine provides the fol-
lowing definition of cryptography: “Cryptography” — (from
crypto... and ...graphy) — the art, science, and technolo-
gy of ensuring the secrecy of information. It studies ways
and methods of protecting information from changes and



unauthorized interference in transmission, processing, and
storage (Homonai, 2014).

In 2008, an unknown person or group of people under
the pseudonym Satoshi Nakamoto created the world’s first
cryptocurrency — bitcoin (BTC). All other cryptocurrencies
that appeared after Bitcoin are called altcoins. From a tech-
nical standpoint, bitcoin is a digital electronic asset that ro-
tates in a decentralized payment system based on the block-
chain (“blockchain” stands for “chain of blocks”).

However, Bitcoin is not the only cryptocurrency, e.g.,
the Coinmarketcap resource as of 01.02.2023 tracked 22,405
cryptocurrencies (Today’s Cryptocurrency Prices..., n.d.).

Any cryptocurrency conventionally consists of a set of
characters — letters and numbers, and these same characters
make up the address of the wallet, the so-called public key,
which is generated by the system and which one needs to
know who is going to transfer a certain amount of a particular
cryptocurrency to it. However, there is also a private key that
allows the blockchain to dispose of the corresponding amount
of cryptocurrency located on the specified wallet, i.e., at the
specified address, and there is also a hash of the transaction.

As stated on the EXBASE.IO project website (About EX-
BASE.IO Platform, n.d.), hash is a cryptographic term used
to denote data obtained as a result of passing original infor-
mation through a hash function. Furthermore, this result can
also be called a hash value, hash code, or digest. Hash func-
tions themselves are certain mathematical algorithms that
convert any information to a hash of a fixed size (length).
Most often, combinations of sixteen characters are used,
which use numbers from O to 9 and letters from A to F. The
alphabet used is exclusively Latin. As a simple example, it
is worth considering the hash function SHA-256, which is
used in Bitcoin — the most widely used cryptocurrency in the
world. If we pass through it the sentence: “learning to under-
stand cryptocurrency”, then we will get the following result:
de469d52¢87d4366b74c435044253a36b6397¢8600772d-
55828dad63dcbfa25d.

What is important is that it doesn’t matter how many
times you repeat this phrase, or on which machine to do
it. The same source information always gives the same
hash. However, if you change at least one letter, e.g.,
start the sentence with a capital letter or replace one Cy-
rillic letter “a” with the corresponding Latin letter, then
there will be entirely different results: 9bc4aa82a9057cf-
€9922641632bbf7d73cbf57addf8c303126f509af26baf31d
and 59c7a3d152a739abe8adcb2925e9ff03237b7875cf210a
b055770e5463b31cbf, respectively.

It can be argued that knowing the hash is extremely use-
ful for verifying the accuracy of information, without dis-
closing its content. That is why these algorithms are used to
search closed databases, analyse large files, and provide ad-
ditional information protection. Furthermore, it is the hash
function that underlies the operation of most blockchain net-
works (About EXBASE.IO Platform, n.d.). Therefore, every
hash and every transaction is unique and unrepeatable.

Only a person who has a private key to a transaction
for a certain amount of cryptocurrency can own a crypto-
currency. In this case, the private key decrypts the public
key and hash of the transaction, but this does not work in
the opposite direction. If the cryptocurrency is on the ex-
change, then the exchange also has private keys, and if the
exchange is hacked or the cryptocurrency is stolen from it,
respectively, the owner also loses it. In fact, the rule “not
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your keys — not your cryptocurrency” applies here, but many
cryptocurrency owners still keep it on exchanges for opera-
tional trading and making a profit from such activities. The
rate of decentralized cryptocurrencies is constantly chang-
ing, sometimes very quickly and significantly, because nei-
ther the state nor its regulatory authorities have a direct in-
fluence on the rate of a particular cryptocurrency, since it is
decentralized. There are also stablecoins — these are altcoins
whose exchange rate is secured by assets, such as fiat curren-
cies or commodity values, and the stablecoin exchange rate
corresponds to the value of the asset that provides it, such as
1 US dollar, 1 euro, or 1 gram or ounce of gold.

The key features of most cryptocurrencies are decentral-
ization, since in this case, there is no issuing centre, which
is usually used by central banks and governments of coun-
tries around the world when issuing money, and that any
cryptocurrency transaction, with some exceptions, cannot be
cancelled. In general, cryptocurrencies are electronic assets
that contain a set of characters whose existence is based on
cryptographic rules. Summarizing all the above, from a tech-
nical standpoint, cryptocurrency is a code encrypted by a
special program, i.e., a sequence of letters and numbers that
are recorded electronically and accepted by users as a means
of payment and exchange.

According to the findings of the International Group on
combating dirty money laundering — Financial Action Task
Force, FATF (2014), cryptocurrency is only one of the types of
virtual currencies, namely a decentralized virtual currency.

As noted by O. Kreminskyi (2022), in general, all exist-
ing approaches to virtual currencies can be reduced to the
following, where virtual currency is recognized as follows:
1) cash; 2) a monetary surrogate; 3) a commodity (property,
asset); 4) a property right; 5) a form of payment service. In
Kreminskyi’s opinion, virtual currency, like electronic mon-
ey, is a type of digital currency with one substantial differ-
ence: it is not related to fiat currencies.

However, the classification of cryptocurrencies as cash
is questionable, since it does not correspond to their charac-
teristics, the same applies to monetary surrogates, because
by its essence and legal nature, cryptocurrency is not a virtu-
al asset or virtual currency, and it is more correct to consider
it an electronic asset based on blockchain. No blockchain —
no cryptocurrency. It is the blockchain that is the difference
and characteristic feature that allows distinguishing crypto-
currency from electronic money.

The Law of Ukraine “On Virtual Assets” (2022) introduc-
es legal regulation of virtual assets. Analysis of its provisions
irnmyiei that a virtual asset is a special form of existence of
an intangible good in electronic form, which has a value and
certifies property rights. The Great Explanatory Dictionary
of the Modern Ukrainian Language defines the word “vir-
tual” (from the Latin virtualis — imaginary, possible) as an
imaginary, non-existent object (Virtualis, n.d.).

However, cryptocurrency cannot be considered a fic-
tional and imaginary category that is not present in the real
world, since it objectively exists in our reality. It just exists
in electronic form.

There are also reasonable doubts regarding the legisla-
tors’ attribution of a virtual asset to intangible benefits. The
concept and list of intangible assets are contained in Chapter
15 of the Civil Code of Ukraine (2003), according to Article
199 of which, the results of intellectual, creative activity,
and other objects of intellectual property rights create civil

35



36

Criminal liability for illegal possession of cryptocurrency...

rights and obligations pursuant to the Book IV of Civil Code
of Ukraine and other laws. According to Article 200 of the
Civil Code of Ukraine, information is any information and/
or data that can be stored on material media or displayed
in electronic form. Apart from those mentioned above, the
legislator includes personal non-property goods protected by
civil law and which, according to Art. 201 of the Civil Code
of Ukraine, are as follows: health, life; honour, dignity, and
business reputation; name (designation); authorship; free-
dom of literary, artistic, scientific and technical creativity,
as well as other benefits protected by civil legislation.

That is, the legislator understands intangible benefits as
the results of intellectual and creative activities, information,
as well as personal non-property benefits. However, only
two of these signs are directly related to the cryptocurrency
and, accordingly, are its signs. This is information, because
cryptocurrency is a set of symbols — numbers and letters,
and it is also the result of intellectual activity, because any
cryptocurrency is based on program code. However, given
the signs of cryptocurrency and the specific features of its
functioning, the legislators’ attribution of cryptocurrency to
an intangible good is questionable. Especially given that al-
most any cryptocurrency on the stock exchange or online ex-
change has its own buying and selling rates, and the owner
can instantly exchange it for cash, which can be immediately
withdrawn from the stock exchange to a bank card.

Analysis of the Law of Ukraine “On Virtual Assets”
(2022) indicates that the legislator in Ukraine actually
meant cryptocurrency by virtual assets, but there is no men-
tion of this in the Law, and this can only be guessed through
analysis and interpretation of the norms of the Law. Thus,
the signs of a cryptocurrency correspond to such signs of a
virtual asset as the fact that it is recognized as an object of
civil rights, has a value expressed by a set of data in electron-
ic form, as well as the fact that its existence and turnover is
ensured by the system of circulation of virtual assets and,
furthermore, it can testify property rights, specifically the
rights of claims to other objects of civil rights. But at the
same time, it is doubtful whether cryptocurrencies are clas-
sified as intangible goods.

In addition, the question of on what basis the actions
of individuals who came into illegal possession of crypto-
currency should be qualified according to the norms of the
Criminal Code of Ukraine (2001) is still unresolved. Based
on what legislation? What exactly did individuals get if there
is no legal definition of cryptocurrency? What equivalent of
cryptocurrency, in terms of monetary funds, should be de-
termined for criminal liability, or is it possible that the mere
fact of possession of cryptocurrency, regardless of its size, is
sufficient? How to determine the value of the stolen cryp-
tocurrency in terms of the national currency of Ukraine —
the hryvnia — at the time of the commission of the crimi-
nal offence, if there is no corresponding methodology? The
National Bank of Ukraine does not determine the exchange
rates of cryptocurrencies, and at the same time, on different
online exchanges and online exchange resources, the rates
of the same cryptocurrencies can differ substantially and,
moreover, constantly fluctuate. Does the jurisdiction of the
state of Ukraine extend to the specified social relations, if,
for instance, a citizen of Ukraine moved to an online cryp-
tocurrency exchange, relatively speaking, 10 bitcoins, the
value of which fluctuated within 15-16 thousand US dollars
during November 2022, and the exchange went bankrupt

due to improper management of the entrusted cryptocurren-
cy or as a result of a hacker attack, bitcoins were stolen, and
the place of registration of this exchange was Virgin Islands,
South Korea, Japan, Canada, or Liechtenstein, or Argentina.
And finally, the main question is: what is the difference be-
tween taking possession of a cryptocurrency, in the above
case, 10 bitcoins, and taking possession, relatively speaking,
of an asteroid from a distant constellation or, in the end, a
shell from a beach or a stone from a cobblestone near the
closest house? And what fate awaits the criminal proceed-
ings on illegal possession of cryptocurrency, which are be-
ing investigated and will undoubtedly be investigated by the
pre-trial investigation bodies in Ukraine. Evidently, without
criminalization of illegal possession of cryptocurrency, the
solution to this problem is impossible.

State of legal regulation
of illegal possession of cryptocurrencies

In Ukraine, the turnover of cryptocurrencies has been un-
resolved for many years. Only on February 17, 2022, the
Law of Ukraine “On Virtual Assets” (2022) was adopted. The
adoption of this law is perceived by society as a significant
event that launched the legalization of cryptocurrencies in
Ukraine. However, there is not a single mention of crypto-
currency in it, and this raises the question of what exactly
then belongs to the subject of its legal regulation and what
the legislator understands by virtual assets. To answer this
question, it is necessary to analyse the main provisions of
this Law. Thus, according to Item 1 of Article 1 of the latter,
a virtual asset is an intangible benefit that is an object of
civil rights, has a value and is expressed by a set of data in
electronic form. At the same time, within the meaning of
Part 3 of Article 2 of the Law of Ukraine “On Virtual Assets”,
it does not apply to legal relations related to the regulation
of electronic money, securities, and derivative contracts.
Furthermore, according to Item 1 of Section VI “Final and
Transitional Provisions”, this Law shall enter into force on
the date of entry into force of the Law of Ukraine on Amend-
ments to the Tax Code of Ukraine (2010) regarding the spe-
cific features of taxation of transactions with virtual assets,
but not earlier than publication of this Law.

Asofthe beginning of February 2023, the relevant amend-
ments to the Tax Code of Ukraine have not been made and,
accordingly, the Law has not entered into force. Therefore,
the legal status of virtual assets in Ukraine has not yet been
determined de jure. The legislators also pointed out that the
law does not apply to legal relations concerning the turnover
of electronic money, securities, and derivative contracts. The
definition of the concept of electronic money is contained
in Item 14 of Article 1 of the Law of Ukraine “On Payment
Services” (2021), according to the content of which they are
units of value stored in electronic form, issued by the issuer of
electronic money for payment transactions that are accepted
as a means of payment by individuals other than their issuer,
and is a monetary liability of such electronic money issuer.

Pursuant to Part 1 of Article 13 of the Law of Ukraine
“On Electronic Commerce” (2015), settlements in the field
of electronic commerce can be carried out using payment in-
struments, electronic money, by transferring funds or paying
in cash in compliance with the requirements of the law on
the execution of cash and non-cash settlements, as well as
in another method prescribed by the legislation of Ukraine,
which regulates the provision of payment services.



As for securities and derivative contracts, the definition
of these concepts is contained in Articles 8 and 31 of the Law
of Ukraine “On Capital Markets and Organized Commodity
Markets” (2006), and accordingly, a security is a document
of the prescribed form with the corresponding details, which
certifies a monetary or other property right, determines the
relationship of the issuer of the security (a person who is-
sued a security) and a person who has rights to a security,
and stipulates the performance of obligations under such a
security, as well as the possibility of transferring rights to a
security and rights to a security to other persons. Securities
exist in electronic (electronic securities) and paper (paper
securities) forms. In turn, a derivative contract is a contract
whose terms stipulate the obligation of one or each of the
parties to such a contract in relation to the underlying asset
and/or the terms of which are set depending on the value of
the underlying indicator, and may also stipulate the obliga-
tion to conduct monetary settlements.

The legislators have also normalized the issue of crimi-
nal liability in this area of public relations. Thus, Article 199
of the Criminal Code of Ukraine (2012) prescribes criminal
liability for the sale of counterfeit money. In addition, Arti-
cle 200 of the Criminal Code of Ukraine prescribes criminal
liability for illegal actions with electronic money.

But the same cannot be said about cryptocurrency since
the law does not provide a direct answer as to what crypto-
currency is and how it relates to virtual assets.

Ways and methods of criminalizing

illegal possession of cryptocurrency
According to the requirements of Part 2 of Article 4 of the
Criminal Code of Ukraine (2001), criminal illegality and
punishability, as well as other criminal-legal consequences
of an act, are determined by the law on criminal liability,
which was in force at the time of the commission of this act.

The criminalization of acts means the implementation of
constant monitoring of public relations that need to be pro-
tected by criminal law means. Criminalization is determined
by the objective needs of society, because if there are gaps,
public relations are harmed.

Reasons for criminalization are as follows: 1) the need to
perform obligations under international treaties ratified by
the Verkhovna Rada of Ukraine; 2) the need to create legal
mechanisms for affirming and ensuring human rights and
freedoms as the main duty of the state; 3) the need to ensure
the implementation of certain provisions of the Constitution
and other laws of Ukraine; 4) the results of criminological
research on the dynamics and prevalence of a certain act,
which substantiate the need for its criminal law prohibition;
5) public opinion (Melnyk & Klymenko, 2004).

In the case of illegal possession of cryptocurrency, it is
evident that the development of public relations took place
dynamically, while the legislation stayed static and the basis
for criminalizing illegal possession of cryptocurrency is the
prevalence of cases of illegal possession of cryptocurrency
and causing material damage to its owners, which confirms
the need for its criminal prohibition.

The authors of the Draft Law of Ukraine No. 7183 “On
Circulation of Cryptocurrency in Ukraine” (2017) were the
closest to the introduction of the term “cryptocurrency” and
the regulation of cryptocurrencies in Ukraine, who proposed
to define cryptocurrency as a program code (a set of sym-
bols, numbers, and letters), which is an object of ownership,
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can act as a means of exchange and information about which
is entered and stored in the blockchain system as accounting
units of the current blockchain system in the form of data
(program code). Article 6 of the Draft Law made provision
for the right of a subject of cryptocurrency operations to free-
ly dispose of a cryptocurrency, specifically, to carry out op-
erations on the exchange (exchange) of cryptocurrencies of
any kind for another cryptocurrency, to exchange it for elec-
tronic money, currency valuables, securities, services, goods,
etc. It was also assumed that the general rules that apply
to cryptocurrencies apply to the right of private property.

This indicates both the urgent need to amend the al-
ready adopted Law of Ukraine “On Virtual Assets”, and the
need to define in it, specifically, the concept of cryptocur-
rency, its types and features of its legal regulation. It is also
urgent to supplement the Criminal Code of Ukraine with a
corresponding article, which will make provision for crimi-
nal liability for illegal possession of cryptocurrency.

Therewith, theprincipleoflegal certaintymustbeobserved,
as well as the inadmissibility of analogy in the criminal law.

In turn, this means that the legislative level should es-
tablish a criminal ban on illegal possession of cryptocurren-
cies, and not undefined virtual assets, which are referred to
in the Law of Ukraine “On Virtual Assets” (2022). Given that
cryptocurrency has exchange rates on exchanges and can be
converted into cash, it is evident that due to illegal posses-
sion of it, the victim suffers material damage, and accord-
ingly its size should be established, from which criminal li-
ability begins. The optimal amount can be determined, e.g.,
3 or 5 minimum wages at the time of committing a criminal
offence, so that the resources of pre-trial investigation bod-
ies are not spent on small amounts of damage.

The study of scientific literature and Ukrainian and
world practices allowed N. Khak Siddiki and R. Movchan
(2018) to conditionally highlight the main areas of use of
cryptocurrencies for criminal purposes and to consider cryp-
tocurrency as an object of criminal encroachment (theft of
cryptocurrency from accounts, Internet fraud, extortion re-
demption in cryptocurrency, etc.).

Agreeing with the above, it is worth noting that the
ways of using cryptocurrencies for criminal purposes are
constantly being modified and supplemented with new ones.

An analysis of the methods of illegal possession of cryp-
tocurrency suggests that they can be:

1) theft, i.e., the secret theft of cryptocurrency, which
occurs in cases where, due to the hacking of the exchange
by hackers or gaining access to the victim’s electronic wallet
in another way, the cryptocurrency is sent from the victim’s
wallet by criminals to their own cryptocurrency wallets or to
exchanges or mixers to make it impossible to track the further
movement of cryptocurrency and identification of criminals;

2) misappropriation or embezzlement of cryptocurren-
cy, which occurs when the cryptocurrency is entrusted to it
by the owner of the exchange or other online resources, such
as exchangers or cryptocurrency companies, but employees
or officials, as a result of dishonest management of the en-
trusted cryptocurrency, dispose of it at their discretion, e.g.,
pawn or exchange it to other assets or transferred to other
electronic wallets, which leads to its loss to the victim;

3) fraud, which occurs when any individuals, by decep-
tion or abuse of trust, e.g., under the promise of large profits,
receive cryptocurrency from the victim in any way, intend-
ing to illegally take possession of it.
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The qualifying features should be its repeated or earlier
conspiracy by a group of individuals or a criminal organiza-
tion, as well as illegal possession that caused considerable
damage to the victim or was committed on a large and espe-
cially large scale. Therewith, it is possible and appropriate
to consider the approach of the legislator to determining the
amount of damage in property crimes, as indicated in the
note to Article 185 of the Criminal Code of Ukraine (2012).

Furthermore, the question of how to determine the
amount of material damage caused due to the illegal acqui-
sition of cryptocurrency also needs an urgent solution. Such
damage must be expressed according to the exchange rate
of the National Bank of Ukraine at the time of the comple-
tion of the crime in the national currency of Ukraine, the
hryvnia. At the same time, on different online resources, the
exchange rate may differ and fluctuate substantially over a
short period of time (even a few seconds). A solution to this
problem may be to determine the value of assets at the rates
of the world’s largest cryptocurrency exchange. Presently,
this is Binance. However, among over 20,000 cryptocurren-
cies that exist in the world today, only more than 600 are
listed on Binance. This means that this size can also be deter-
mined by the rates of the largest 10 or 20 or more exchang-
es, e.g., according to their rating by trading volume.

Conclusions

Therefore, the Law of Ukraine “On Virtual Assets” introduces
the legal regulation of virtual assets, and despite the absence
of any mention of cryptocurrency, the analysis of its provi-
sions allows asserting that, specifically, it includes crypto-
currency as a virtual asset. At the same time, the correctness
of the legal definition of virtual assets is questionable, since
virtuality means something imaginary, i.e., something that
does not exist in real life. However, cryptocurrency objec-
tively exists in our reality and is not something imaginary,
it just exists in electronic form. The legislator unreasonably
refers virtual assets to intangible goods because, foremost,
intangible goods are intellectual property rights and person-
al non-property goods.

The conducted study proves that cryptocurrencies are
electronic assets. From a technical perspective, cryptocur-
rency is a code encrypted by a special program, i.e., a se-
quence of letters and numbers that are recorded electroni-
cally and accepted by users as a means of payment and ex-
change. Therefore, by its very nature, cryptocurrency is not
a virtual asset because it is an electronic asset based on the

blockchain - a decentralized public register of all conducted
cryptocurrency transactions on the network, which acts as
an inherent feature that allows distinguishing cryptocurren-
cy from electronic money.

The study of the issue of criminal liability for the illegal
acquisition of cryptocurrency allows coming to well-founded
conclusions that the urgent task of the legislators in Ukraine
is to amend the Law of Ukraine “On Virtual Assets” and de-
fine the concept of cryptocurrency, its types and features
of legal regulation, as well as establish a criminal respon-
sibility for the illegal acquisition of cryptocurrency and the
addition of the corresponding article to the Criminal Code
of Ukraine. Presently, the Criminal Code of Ukraine does
not prescribe any criminal liability for illegal possession of
cryptocurrency. Therefore, the amendment of the Criminal
Code of Ukraine with an article that establishes such liabil-
ity for various forms of illegal possession of cryptocurrency
(theft, misappropriation or embezzlement, fraud) will make
it possible to bring the perpetrators to criminal responsibil-
ity and will contribute to ensuring respect for the rights of
victims, especially in the context of the return of the stolen
cryptocurrency from them.

Meanwhile, it can be stated that the owners of cryptocur-
rencies in Ukraine are not protected by the current legislation
from their loss as a result of illegal possession by other indi-
viduals, since the legislators, in compliance with the principle
of legal certainty, do not recognize the corresponding actions
as criminal and despite the dynamic development of public
relations in this area, the legislation was and still is static.

This study can serve as a solid basis for further scientific
research on issuesrelated to criminal liability for illegal posses-
sion of cryptocurrency. Equally important are further areas of
research, which concern the specific features of proof in crimi-
nal proceedings regarding the illegal acquisition of cryptocur-
rency, the methods and tactics of their investigation, and the
imposition of punishment for the commission of such crimes.
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KpumiHanbHa BiANOBiAAAbHICTD
3a He3aKOHHe 3aBOAOCAIHHA KPUNTOBAAIOTOIO B YKpaiHi
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Anotanisa. CraTTi0O MNPUCBAYEHO [JOCTIiIXEHHI0 KpUMiHAJbHOI BiJMOBiAaJIbPHOCTI 3a He3aKOHHE 3aBOJIOAIHHSA
KPUNTOBAJIIOTOI0 B YKpaiHi, 1[0 € aKTyaJIbHUM Y 3B’A3KY 3i 3HaUHUM NOLIMPEHHAM KPUIITOBAJIIOT i BUIIA[KiB HE3AaKOHHOT'O
3aBOJIOJIiHHA HUMH, YHACJIJOK YO0 IOTePIiINM CIPUYMHAETHCA 3HaYHa MaTepiajipHa IKoAa. 30KpeMa, Iie Bij0yBaeThCs
BHACJIIOK KpaxXy KPUNTOBTIOTHUX OipX Ta 34iliCHEHHA XaKepChbKUX aTaK Ha KPUIITOBAJIIOTHI ramadii. Mera crartTti —
JOCJIiINTY Te, IKy KPUMiHaJIbHY BiIITOBiJaIbHiCTh ITepe16aueHo 32 He3aKOHHE 3aBOJIOAiHHA KPUNTOBAJIIOTOIO B YKpaiHi. Y
Trpotieci JOC/Ii)keHHA 3aCTOCOBAHO iaJIeKTUYHUM HifXi/T i MeTOIU CHCTEMHOrO Ta TEXHIKO-I0PUUYHOTO aHAJTi3Y, a TAKOX
dopmarsibHO-JI0TiYHNIT MeTo/l. Bu3HaueHo MifXoAu OO0 PO3YyMiHHSA MOHATTA «KPUITOBAJIIOTA», YKa3aHo ii Buau. Poskpuro
ocobsmBOCTI QyHKI[IOHYBaHHA TexHoJIoril 6siokueliH. [IpoaHasi3oBaHO IIpaBOBe peryJsloBaHHA BipTyaJIbHUX aKTUBIB B
VkpaiHi, X CIiBBigHOIIEHHA 3 KPUIITOBAIIOTOI0. Bifj3HaueHo, 1[0 3a CBOEIO CYyTHICTIO KPUNITOBAJIIOTA — Iie He BipTyaJIbHUH
aKTUB i m0 1l JOI[JIbHO BBaXaTH €JIEKTPOHHUM aKTHMBOM Ha OCHOBi OJIOKUEIHY — IeIeHTPasli30BaHOro MyOJIiYHOrO
peecTpy BCiX NHpOBeeHUX KPUINTOBAIIOTHUX TPAH3AKI[il Mepexi. BHUCBITJIEHO HeNOJIiKM B IPAaBOBOMY peryJIlOBaHHI
KpUIITOBAJIIOTU B YKpaiHi, 30KpeMa Bif3HaueHO, 110 O3HaKy BipTyaJIbHUX aKTUBIiB He NOBHOI Mipoio 36iramotbcs 3
O3HaKaMu kpunrtosamoT. HaBefneHo HalmomypeHili cnoco6y He3aKOHHOTO 3aBOJIOiHHA KPUNTOBAJIIOTOI0 Ta OKPECJIEHO
npo6JieMHi NUTaHHA NPUTATHEHHS N0 KPHUMiHa/IbHOI BiANOBigasbHOCTI 0Ci0, AKi BUYMHWIN He3aKOHHEe 3aBOJIOAiHHA
KPHUIITOBAIIOTO. OOIPyHTOBAaHO HEMOXJIMBICTh INPUTATHEHHA N0 KPHUMiHaJIbHOI BiAmOBigasbHOCTI B YKpaiHi ocib, sAki
BUMHUJIN He3aKOHHE 3aBOJIOiHHA KPUNITOBAJIIOTOIO, 3 YPaxyBaHHAM IPUHIUITY IPABOBOI BU3HAUYEHOCTi Ta HeJONyIeHH:A
aHaJsiorii B KpuMiHajpHOMY TpaBi. JJoBefjleHO HeoOXiIHiCTh KpUMiHaJIi3alii He3aKOHHOTO 3aBOJIOAIHHA KPUITOBAJIIOTOIO.
CdopMysIbOBaHO MpaKTHUYHI peKkoMeH[arlil o0 BHeceHHA BigmoBigHux 3MiH no KpumiHaipHOro kodekcy YKpaiHU.
TeopeTnuHa I[iHHICTh JOCIiMKeHHA nojArae y GopMyBaHHI MiAXody MO0 HeoOXimHOCTI KpuMiHasli3alil He3aKOHHOTO
3aBOJIOJiHHA KPUIITOBAIIOTOIO, & IOro pe3yJbTaTh MOXYTb OyTU BUKOPHUCTaHi B IPaBOTBOPYill AiAJIBHOCTI

KJu11040Bi cJioBa: BipTyasibHi akTUBU; OJIOKUYElH; 3JI0YMHHU Y cepi KPUNTOBAIIOT; BUKPa[eHHs; KpUMiHaIizalisa
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Abstract. The relevance of the study is conditioned upon the elevated level of crime and scientific interest in determining
the prerequisites for murders that are individual in nature, develop into a series of hidden intentions and have complex
consequences for the life of society. Clarifying the psychological causes of serious crimes is important for preventive
work in the defined area. The purpose of this study was to determine the personality traits of murderers, to identify
the prerequisites for the formation of criminal behaviour, to investigate the classification and rating of serial crimes
by cruelty and methods, to analyse statistical data on the commission of murders. In the study of the nature of serial
murders, the following methods were used: the method of analysis and synthesis, the biographical method, the statistical
method, and the generalization method. Using theoretical analysis, the psychological root causes of homicide drives, their
main features and methods of implementation, and gender characteristics regarding the strength of committing a crime
were identified; the data obtained were confirmed by real statistical indicators. The study highlighted the problem of
increasing criminal cases caused by the mental state of the individual. The features of the psychology of the killer were
covered, and the influence of childhood and life circumstances on the formation of the internal urge to commit murder
was substantiated. The factors that encourage violence were identified. The types of serial killers were identified, and
the “handwriting” of crime execution was analysed. The essence of impulsive and serial murder was delineated, and the
concept of moral statistics as a provocative factor in committing a crime was covered. A psychological portrait of a serial
killer was formed. Features of early research at the level of physiology and genetics were established. The presented
theoretical material not only serves as an informational resource but can also be used in carrying out preventive measures

related to early education, the methods of which have a preventive and correctional impact

Keywords: crime; serial killer; mask of normality; McDonald’s triad; Herostratus syndrome

Introduction

Serial murders are crimes that are difficult to explain from
the standpoint of science and investigative authorities, since
their nature and motive are not always fully revealed and
have a complex and hidden nature. The causes and propen-
sity for murder are investigated on an ongoing basis, but
wellestablished empirical studies do not provide a particular
answer as to the motives and factors that provoke violence.
Destructive behaviour is the shadow side of the realization
of desires, which have complex consequences for the objects
of interaction. Genetic inheritance, difficult living conditions
at an early age, affecting emotionality and changes in the ac-
tivity of the psyche, create internal drives for “pathological
pleasures”, fulfilled through particular methods of violence.

The relevance of this study lies in the need to investigate
the specific features of the nature of serial killers, to identify
the prerequisites for the formation of cruelty in behaviour
and the factors that determine its manifestations, to study
the early history of individuals who have committed serious
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crimes to form modern key approaches to the investigation of
a serial killer’s personality, which will additionally be guided
by specialists in criminal, legal psychology, forensic medi-
cine, law enforcement agencies when solving complex cases.

Psychiatrist and psychoanalyst S. Subbota (2021)
claimed that almost every day, 8% of people meet a serial
killer on the streets, but not everyone can become the ob-
ject of bullying. Usually, the victims of killers are individuals
who evoke memories and are similar to the object that, in
the early stages of life, “spawned” the current actions. Many
individuals’ crime patterns are similar to each other, espe-
cially regarding sexual crimes.

Early studies by FBI agents R.K. Ressler et al. (1988)
were aimed at thirtysix sexually oriented murderers incar-
cerated in the United States who committed single or seri-
al murders. As a result, a model of the motivational model
of sexual murderers was created, as well as a typology and
distinction of committed murders according to the level of
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behavioural complexity. M. Gullotta et al. (2021), investi-
gating groups of male sex offenders, based on the results of
psychodiagnostics of Australian prisoners, distinguished two
types of murder: the opportunistic-impulsive, or spontane-
ous type of criminal’s behaviour, which acts with a low level
of reflection, and the sadistic type, which prematurely plans
actions with a manifestation of sadism.

The founder of the WAAF World Anti-Criminal and An-
ti-Terrorist Forum O. Chystiakov (2010) comprehensively
investigated and analysed criminogenic factors in Ukraine
based on serial murders in 1960-2010 and concluded that
mass murders according to the classic scheme are committed
by mentally unbalanced individuals against the background
of personal issues, as a result of which hostility and blame
are transferred to certain groups of people. This type of
crime, unlike a chain or serial crime, does not have emotion-
al cooling and is impulsive, sometimes unplanned.

A supporter of the psychoanalytic trend, T.L. Barber
(2016), focused her research on the search for the funda-
mentals of innate abilities and actions from childhood,
which served as the reason for the development of a psycho-
pathic personality. The scientist compared murderers with
neurotics, who were driven by fear, despair, anxiety, and a
sense of loneliness. According to the researcher, the shortest
path to the research of the unconscious should be the inter-
pretation and examination of dreams based on the theories
of S. Freud, the identification of the specific features of their
presence or, on the contrary, the use of associations during
interrogation regarding the details of the crime.

V. Zepinic (2018), investigating the psychology of psy-
chopathic personalities, discovered the special significance
of the phenomenon of the “mask of normality”, the essence
of which is the ability of a person to hide their true “self”,
appearing to be an absolutely adequate and mentally healthy
individual. There is an artificial behaviour that can adapt to
social norms and moral canons, and conscientious volitional
control occurs.

An interdisciplinary approach to the investigation of
serial crimes was applied by the authors of the Ukrainian
monograph (2019), who considered the problem in three
aspects: criminal law, forensic, and psychological. The goal
that guided the work of this team of scientists was to cre-
ate the basis for legislative consolidation of the term “serial
murder”, since it remains uncertain in the Ukrainian legal
field. Criminologist L.V. Husar (2020) was engaged in the
study of the specific features of the formation of a search
portrait of a serial criminal. H.M. Getman (2018), investigat-
ing the modelling method during adversarial criminological
investigation, noted that it is necessary to involve psycholo-
gists and psychiatrists, and sometimes specialists from other
branches of scientific knowledge. H.V. Katolyk & A.O. Shat-
alova (2022) investigated how the image of a serial killer is
perceived not by specialists, but by ordinary citizens, which
is also critical for a comprehensive investigation of the por-
trait of a serial killer.

The purpose of this study was to highlight the prerequi-
sites for the formation of the killer’s personality, namely: the
state of mental health, conditions of early childhood, fea-
tures of interaction with social institutions, the presence and
manifestations of parental care, experienced psychoemo-
tional injuries, the level of development of feelings and their
suppression. The scientific originality of this study lies in the
search and coverage of modern approaches to investigate

the causes of complex factors of mental activity deviations
and improve the basics of forming a psychological portrait,
which will further allow for a broader search for criminals
through scientific approaches.

Materials and methods

The methodological framework of this study included the
following methods: the method of analysis and synthesis,
which helped analyse early scientific approaches to the in-
vestigation of the psychology of murderers, to form a gener-
al vision of the problem based on the accumulated facts. The
method of analysis revealed information on the basics of the
formation of manic tendencies, determined the criteria of
the motivational component, the root causes of deviations.
The comparative analysis helped establish the gender fea-
tures of committing a crime against the life of society, to
find such stimuli that cause a pathological violation. Using
synthesis, the author of the study combined the study results
into a single structure for a scientific explanation of the phe-
nomenon of the emergence of murderers.

Based on the analysis of early scientific approaches, the
author formed a general psychological portrait of murder-
ers, which is based on “classical” concepts and provides a
general idea of the hidden possibilities of an antisocial per-
sonality. This portrait is not universal and cannot create an
idea of each serial killer individually, but it serves as a ref-
erence point, which, based on general concepts, creates an
abstract understanding of the probable person, from which
law enforcement agencies will be able to start to find the
killer’s trail. A particular situational psychological portrait
is formed individually for each criminal, depending on the
degree of difficulty of solving the case and inflicted bodily
injuries, the tools used for murder, the consequences that
form the “handwriting”. Portrait data can be based on psy-
choanalytic, cognitive-behavioural approaches, reveal its
meaning from the basics of deep psychology, forensic med-
icine, profiling, medical history, be based on the results of
the Achtnich photo test, the Sondi test, psychiatric mecha-
nisms according to A. Wundt, which can reveal approximate
physiological and psychological data (age, height, weight,
external features, assumptions about mental state).

Portrait formula: age, probable height, physical fea-
tures, gender definition; archetype (object, figure, reason for
attack); mental reaction (determination of features depend-
ing on the degree of severity of the murders); probable type
of serial killer; leading factor (motor — physical effort); dom-
inant factor (sadism, depressive syndrome, false morality);
search for psychiatric abnormalities, their presence; identifi-
cation of key tools of crime, characteristics of “handwriting”
(Maltsev et al., 2019).

The biographical method helped study in detail the his-
tory of serial killers, using the individual life path at various
stages of their lives for analysis. This method helped identify
possible early factors (endogenous, psychogenic, sociogen-
ic), that could provoke adverse changes in the psyche and
behaviour of the killer’s personality. The biographical meth-
od served as “the history of an individual case”, with life
components that do not have a place in an adequate society
and leave a complex imprint on the future of murderers and
their victims have been researched and analysed.

The statistical method helped quantify and qualitative-
ly assess the problem under study, confirming the level of
its importance with the result of numerical totals. Statistical



indicators allowed to generally reveal the level of social life
of murderers and their interaction with victims, to estimate
the scale of the problem of crimes against life, periods of their
activity and “calm”. Based on the reporting of the Ukrainian
analytical portal, the data of the General Prosecutor’s Of-
fice of Ukraine and the UN Office of World Statistics, the
results regarding the spread of crime against life in Ukraine
and murders at the international level were compared, and
practical confirmation of the consequences was obtained.

The generalization method helped evaluate the behav-
iour of serial killers, influence the process of forming a psy-
chological portrait, combining psychological data on early
life stages, possible critical situations, social interaction of
murderers, and methods of murder. This method established
a general relationship between the practical results obtained
and the results of past studies.

Results

Investigating the psychological characteristics of murderers,
the author focused on statistical indicators that periodically
reveal the number of crimes against life and are recorded on
a legislative basis. The crime rate is growing, murder is be-
coming an easier way to implement revenge or get pleasure,
but each complex process hides the reaction that has arisen
to a certain stimulus.

According to the data of the Ukrainian analytical portal,
which tracked the dynamics of crimes from 1992 to 2020
in Ukraine, the growth and highest indicator was observed
in 1993-2003. The first high-profile murders began to oc-
cur in 1992, when about 3,600 murders and attempts were
recorded in the country, and a few years later the figure in-
creased by 4.5 thousand a year. The period of calm occurred
in 2007-2012, when the number of murders and attempts
did not exceed 2.9 thousand per year (Baganets, 2021).

Asof2013,thesituationin Ukrainehasworsened, oversev-
en thousand recorded murders occurred as a result of serious
bodily injuries, beyond twelve thousand cases were recorded
in 2014. As for sexual crimes, the peak of growth occurred
in 1992-1993, then the situation declined. 2018 showed
the lowest number of rapes — 203 victims (Baganets, 2021).

According to the data of departmental statistical report-
ing, pursuant to the Law of Ukraine “On Access to Public In-
formation” (Law of Ukraine “On Access...”, 2011), in 2020,
1,375 minors were declared missing by the state, and in
2021, within nine months, 1,319 children disappeared, the
rest of the data are being processed (Response of the Depart-
ment of Information..., 2021).

The statistics of the General Prosecutor’s Office of
Ukraine report that as of the beginning of 2019, no murders
were recorded, but in the middle of the year, the rate gradu-
ally began to increase, and already at the end of the year, in
December, 1,360 people were recorded who were suspected
under Article 115 “Intentional murder” (Prosecutor Gener-
al’s Office of Ukraine, 2019).

According to the statistics of the United Nations Office
on Crime and Drugs, it was established that as of 2012, the
highest level of murders was recorded in the USA - the rat-
ing of which was (16.3) out of 20 possible, the situation in
Ukraine according to analytical indicators received a rating
(3.0) (UNODC, 2014). Such contrasting numerical indica-
tors aroused the scientific interest of comparing the data of
homicide statistics in Ukraine with the number of American
crimes for the analysis of changes in the present period. As
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of 2020, the number of homicides in the United States in-
creased by 30%. According to the Federal Bureau of Investi-
gation, in 2020, 21,570 people were killed, which is 29.5%
more than in 2019, but in most cases the murder weapon
was a firearm. The number of sexual crimes increased by
5.6% in 2020 (Gramlich, 2021).

The statistical study allowed assessing the overall pic-
ture of the problem of crimes against the life of society, the
numerical values of which do not have a positive decline,
which is explained by the characteristics of grave crimes
over the years. The analysis of the data clearly emphasiz-
es the importance of researching the phenomenon of serial
killers to understand their essence, effective dialogue in case
of arrest, creation of psychological countermeasures, early
assumption and calculation of future steps, which will en-
sure a positive result in the search for criminals during the
activities of law enforcement agencies.

Biographical study of serial killers

The analysis of biographical data of serial killers revealed
life situations and complex stages of existence that have sim-
ilarities with each other, creating a probable system of rea-
sons for the formation of a future killer. Studies of the child-
hood period of murderers revealed the problem of growing
up in singleparent families, participation in acts of physical
struggle and domestic violence (witnesses of the father’s
aggression towards the mother), education in orphanages,
officer service and military training, victims of paedophilia,
abuse from the hands of their mother or bullying, undergone
surgical interventions.

Analysing the life path of the famous American serial-
ist Ted Bundy, the author noted that this person probably
became a “victim of the past” because according to the bio-
graphical description, the boy suffered in childhood due to
the incorrect construction of family values and did not grow
up in a complete family, and later learned that his mother —
a sister who concealed her motherhood, giving her son to
be raised by her parents. The unpleasant truth made Bundy
feel guilty and ashamed, disgusted and useless. Ted Bundy
has repeatedly witnessed domestic violence and attempts to
establish an emotional connection with his foster father have
failed. The killer showed cruelty and sadism to animals as a
child, which probably signalled a behavioural deviation ac-
cording to the Macdonald triad. Bundy committed his brutal
atrocities against women who resembled his mother. Despite
showing coldblooded instincts, Bundy received a large group
of fans and followers in society who were on his side and
provided support. In interviews with psychiatrists, the killer
revealed his inner grievances against women from his fami-
ly, because of which he felt negligent and worthless, demon-
strated awareness of his actions (Sullivan, 2019).

The Lipstick Killer William Heirens lived a similar child-
hood, he witnessed frequent arguments and scandals be-
tween his parents, which destabilized his emotional state,
and for his own peace, the boy began to steal to change the
focus of attention, it grew into a habit, poverty as an addi-
tional factor affected the desire to become a criminal and a
murderer, notably, based on biographical analysis, this mur-
derer was formed through destructive changes of a psycho-
genic and sociogenic nature (Rosewood & Walker, 2016).

Hydrocephalus, diagnosed in Andrii Chikatylo, a Ukrain-
ian serial killer, could be a probable cause of inhumane acts.
An added traumatic factor for the criminal was the loss of
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his brother and the lack of necessary parental care, during
which the person lived through the stress of loneliness and
loss, lack of support. Andrey Chikatylo, nicknamed the Red
Ripper, committed murders for sexual reasons, the number
of his victims is up to 65 people. Among them were male
and female children aged 7 to 17 years, women and adoles-
cent girls. In this case, aggressive actions could be caused
by changes in the structure of the brain that affected mental
activity, the fact that endogenous and psychogenic factors
intervened, which were caused by early hydrocephalus and
its treatment by surgery and medication (Pizzichi, 2022).

The study of the psychological characteristics of social
psychopaths indicates that murder has no gender, which is
why it can be committed by both men and women, the dif-
ference is only in the motive and method of committing the
crime. The proportion of women responsible for murder does
not exceed the proportion of murders committed by men,
the number of their victims accounts for about a third of cas-
es. Usually, the motive lies in a deep resentment towards the
male sex, conflict of relations with the environment, compe-
tition, financial enrichment, rarely in the pathology that ac-
companies the scenario of serial murders. The most common
weapons that women can use to kill are heart medications,
toxic substances, sharp objects, and firearms (Benkart, 2019).

Researchers in the United States claim that men can kill
any stranger, women are capable of planned murder of peo-
ple they know without resorting to persecution, this mode
of action is determined evolutionarily, i.e., such behaviours
were laid down by our ancestors. It is about the ability to
hunt, which belongs to men, and gather, which was the re-
sponsibility of women in the past (Wattis, 2016).

One of the most famous female killers was Bella Sorenson
Guinness, nicknamed “Black Widow”, who killed fortytwo
people. Her first victims were her two daughters, whom she
poisoned to pay for insurance. The examination showed
symptoms of colitis in children, but later found that it was pre-
meditated murder. By a strange coincidence, the killer’s hus-
band, who was undergoing medical treatment for the heart
and for whose death Bella received insurance compensation,
also died. In total, the woman buried 40 men and was able to
save more than a quarter of a million dollars (Amesson, 2021).

Another example for the gender analysis of killers was
Jane Toppan, nicknamed “Jolly Jane”. Working as a nurse,
she injected her victims with morphine, which caused cardi-
ac arrest and sudden death, the torment of patients brought
pleasure to the killer. Biographical analysis indicated that
the girl at the age of 17 began to experience hostility in the
family and suffered the death of her mother hard, being in a
state of frustration for a long time. After 7 years, she began
to commit deliberate, wellplanned crimes for her pleasure
and entertainment, experimenting with doses of morphine
administration. Psychiatrists of that time formed an expert
opinion that the killer’s actions were caused by a genetic
nature. The biological father and sister were mentally ill and
were in a hospital for treatment. The killer was not con-
victed, but was sent to a psychiatric hospital for treatment,
and later her condition worsened, and delusional ideas arose
based on her own early actions (Schechter, 2003).

Psychological profile
of a serial killer (general meanings)

During the study on the specific features of serial killers, a
set of characteristics that form the psychological profile of

the killer, an overall assessment and a criminological prop-
erty were determined. The main feature of the psychologi-
cal portrait is the compilation of a profile assessment based
on the materials of operational and criminal cases (Garcia-
Baamonde et al., 2022). Based on the biographical method
and a theoretical study of the nature of antisocial individuals,
the author formed a psychological portrait of a “classic” seri-
al killer, the description of which is general in its meaning.

A serial killer is a person of any race, over the age of thirty,
of medium build and height, has a wellformed physiological
structure, is distinguished by charismatic manifestations, and
sometimes attractiveness. With a prominent level of intelli-
gence, emotionally restrained, but sometimes harsh in argu-
ments, proof of views, clearly focused on the purpose, capable
of analysing the course of events, taking risks into account.

They always act unassisted, maintain social connections,
but avoid large audiences, and try not to make unnecessary
acquaintances. Socially adapted, single or divorced, may
eventually find a partner and marry to create the role of a
good family person, thereby ensuring an alibi. They focus on
a single victim model or their social role, which triggers an ex-
citing effect and enhances memories of trauma experienced.

As a child, they underwent difficult periods or were
“born in blood”, i.e., they witnessed the brutal murder and
violence of a loved one or a stranger. They can wait out and
maintain selfcontrol, are capable of emotional recovery, but
a new craving for the victim is a new life taken away, mur-
der becomes not just a “brutal act”, but a counter-transfer,
a struggle with the past. Periodically, there is a partial man-
ifestation of delusions or hallucinations, there is a dialogue
with the “dark companion”, i.e., a reflection of one’s own
“self”, they probably could have been treated in psychiatric
departments. The killer is unable to sympathize, but they
can express false emotions, especially important people can
cause real experiences. Feelings of guilt and conscience are
absent, there is complete confidence in the correctness of
the act, they try to control impulsive actions to maintain
their safety. They use separate locations for murder, but the
“handwriting” of the execution is its essence (depending on
the strength and severity of the injuries caused, a specialist
in forensic medicine and expertise can establish assumptions
about the height, weight, and age of the criminal). In case of
detention and charges brought, they will not pretend to be a
victim with mental disorders, will deliberately reveal all the
crime scenes, describe the stages of committing the murder,
and clarify the reason for the crime. However, having re-
ceived a life sentence, they can calmly accept the sentence,
or they will not give up attempts to escape or suicide.

Discussion

Murder is a crime that does not have a reverse process and
includes in its nature a thirst that encourages action to satisfy
internal “dark” desires. Having analysed the statistics of mur-
ders in Ukraine and abroad (Baganets, 2021), the peak activ-
ity of murderers has its own period, since behind any difficult
act is emotional exhaustion that needs recovery. According to
recent years, sexual homicides have become the most popu-
lar. In Ukraine, the fight against crime is actively conducted
because the problem concerns the life of an innocent society,
but at the legislative level there are weak rules of punishment,
which in no way affect the desire to commit a deadly act again.

The term “serial murder” originates from past historical
times. This type of crime is localized in time, space, and the



actions of one person who has four or more victims on their
account. Most serial killers use a similar pattern of crime,
but there are individual cases that emphasize seriality with
a special “handwriting” (Egger, 1984).

In serial murders, there is a break, the socalled period of
emotional cooling, which can last a week, a month, or years.
During this period, ordinary social life continues, which
does not cause much suspicion. When studying the specific
features of crimes against life, it is worth distinguishing the
terms “serial” and “impulsive” murder because the activity
of serial killers is defined by a break of one week with a
minimum number of victims, it is planned and has a clear
purpose; impulsive murder occurs in a state of affect and
the influence of a sudden stimulus, which the psyche of the
killer took for a hostile gesture, then there is confusion in the
investigation because the tools with which the blows were
inflicted may differ (Daniszewska, 2017).

Characterization of the features of a serial killer showed
that the direction of damage caused has the same features,
but the behaviour of the individual and its psychopathology
have individual manifestations and methods of bloodshed.
The mental component of serial killers has distinctive features
compared to mentally balanced people, there are the most
common features that distinguish killers from ordinary soci-
ety: lack of empathy, emotional empathy; lack of remorse;
impulsiveness, sudden rush, lack of volitional control; inher-
ent ambition, often attractiveness, manipulativeness; there is
a thirst to control events, to gain power, etc. (Zuniga, 2021).

Usually, the killer does not stop at one episode of death,
they seek repetition, thus declaring themselves to society,
as a result of which pleasure arises not only from physical
harm, but also from the power of fear over the masses. The
degree of brutality of serial murders is considerably higher
than that of ordinary spontaneous ones. The serial murder is
planned to the smallest detail and has no potential witnesses.

There is a classic typology of serial killers, which was
formed based on early research and operational investi-
gations: visionaries — individuals suffering from psychosis,
characterized by delusions of grandeur and hallucinations,
“orders” to kill “received from above” (e.g., Herbert Mul-
lin, who claimed that the murders were aimed at stopping
an earthquake, about which the killer allegedly received a
warning from heavenly forces); goaloriented missionaries,
a great “mission” that should be carried out for the good
of humanity, e.g., to protect against certain social groups
of the population (Jack the Ripper, whose “mission” was to
cleanse society of prostitutes; “Tarot Card Killer”); hedonists,
whose actions are aimed at their satisfaction, namely: rape,
maiming, torture for money (Andrii Chikatilo is a vivid rep-
resentative of this type); controllers — the type of killers who
have fantasies about power and dominance and who take
pleasure in knowing that the victim’s life is in their hands
(David Berkowitz, known as the “44 calibre killer”); canni-
bals who commit murder for the victim’s flesh (a wellknown
representative is Nikolai Dzhumagaliev, who killed and con-
sumed no less than ten women) (Sharma, 2018).

In the study of the psychology of a serial killer, it is
worth noting that not all murders were committed by peo-
ple with low intelligence or an average level of education.
Forensic practice indicates that most serial killers have a
prominent level of intelligence, which allows them to more
successfully implement their planned atrocities. Thanks to
their high intelligence, murderers manipulate professionally,
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find an approach to victims, control scenarios, and show
false empathy because in fact it is absent. Expression of nar-
cissism and a sense of grandiosity are the main catalysts for
killers (Sharma, 2018).

The prerequisites for the formation of the killer’s per-
sonality may contain many factors and criteria of influence,
but the causal relationship lies in the period of childhood,
the pathological program of interaction with parents and
social institutions. To clarify the fundamentals of early de-
structive manifestations, psychiatrist J. -MacDonald in his
scientific work “The Threat of Murder” published the triad
of the murderous sociopath, namely a set of three elements
that describe the general behaviour of a person: zoosadism,
pyromania, and enuresis; these three main components char-
acterized the possibility of the future killer occurring. How-
ever, later this theory stayed a concept that is not considered
by current psychiatrists and criminologists because further
studies have shown that abuse of animals, frequent attacks
are demonstrative behaviours that arise as a result of paren-
tal mistreatment and neglect (Parfitt & Alleyne, 2020).

Changes and pathologies in the structure of the brain are
an added stage in the development of an antisocial vision of
the world. Comparing the encephalogram images of the kill-
er’s brain and the brain of an ordinary, peaceful person, one
can notice differences in the structure and size of the hemi-
spheres. It is these changes that affect the central nervous sys-
tem, its functioning, and behavioural disorders. American re-
searcher Kent Kiel from the University of Madison conducted
a CT scan of people who were accused of murder. Surveys of
about 800 prisoners indicated that the brain structure of the
perpetrators differs from that of those who did not commit
such a crime. Areas of the orbitofrontal cortex and anterior
frontal lobes had individual shapes and showed a low amount
of grey brain matter. This study did not provide irrefutable
evidence that exactly the identified feature of the areas serves
as a marker of killers, however, it definitely confirms the
non-standard level of aggression (Sajous-Turner et al., 2020).

The scientific journal “Molecular Psychiatry” (Tiihonen
et al., 2014) published an experiment investigating the blood
structure of serial killers. The respondents were more than
1,000 prisoners, as a result of which two genes were identi-
fied that were highly likely to be involved in the manifesta-
tion of excessive aggression. All the samples contained two
genes: CDH13, known in scientific circles as the “warrior
gene”, and MAOA, which is passed down from the moth-
er and is responsible for the level of serotonin in the body,
which affects social behaviour. About 20% of the world’s
population are carriers of one of the genes, which is quite
normal, but the presence of a double combination causes
complex disorders and fatal cases. According to researchers,
the “warrior gene” is successfully combined with drugs and
alcohol that cause hormonal instability. However, forensic
psychiatry refutes the studied elements and notes that only
the existing mental abilities and psychological phenotype of
the individual determine its relation to the urge to kill, and
the created experiment has no legal force and does not affect
the court decision (Subramanian, 2020).

The urge to kill and the desire to show off one’s “soul-kill-
ing talents” can cause the “Herostratus syndrome”, in which
the individual develops a desire to become historically fa-
mous, thereby generating fans who will euphorically imitate
the sociopath. Lust for fame and informational power lay the
foundation of the driving force behind crime (Leyton, 2017).
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In the study of the distribution of murders, the researcher
M. Rapley relied on the concept of “moral statistics”, which
is an essential element of empirical demography. According
to the scientist, society has all the prerequisites for crimes
that can be carried out because there are conditions that con-
tribute to them, create the basis for the crime, and the killer
is a tool. Social inequality, a low financial level, poverty, a
sense of superiority from the outside — cause a desire for vi-
olence in mentally unstable individuals (Rapley et al., 2003).

Killers can adapt to society, keep pace, build their fami-
lies, attend sports classes, follow certain preferences, acquire
professional titles because it is precisely these qualities that
provide the needs that are accepted in the state and society.
Serial murders are not work and occupation, they serve as
a way to satisfy a sudden need, to stop a pathological situa-
tional drive. Many of the killers worked regular jobs that not
only provided financial security, but also provided alibis.

Ukrainian researchers have developed a unique scien-
tific monograph “Psychological portrait of a serial killer”
(Maltsev et al., 2019), work on which lasted for decades.
The researchers considered the phenomenon of serial kill-
ers based on an international sample of cases from countries
of the Romano-German legal Family (Great Britain, USA,
Spain, Germany, and others). 30 murderers were described
in detail, a significant part of them were of Ukrainian origin.
The main tool used by scientists to diagnose individuals who
may be prone to murder is M. Achtnich’s photo test. The
monograph mentions three types of serial killers: a person
who kills only men; a person who kills only women; mixed
type — murders of men and women. Researchers note that
most often a serial killer is a man aged 23-28 years or 35-45
years old, women are incapable of becoming serial maniacs,
but there are certain exceptions regarding individuals who
acquire a masculine nature and are reinforced by psychiatric
disorders (excessive aggression, deviation in sexual prefer-
ences) (Maltsev et al., 2019).

A comparison of the psychological portrait generated by
the author of this article with the research results of the au-
thors of the monograph revealed common features regarding
the definition of possible age, gender, physique, the ability to
stay invisible, put on a “mask of normality”, having mental
abilities and sometimes creative imagination. However, the
psychological portrait proposed by the author of the study has
received general values that serve as a classic model of poten-
tial murderers, the exact use of which will depend on the de-
gree of severity of the murder and the situation under inves-
tigation. The approach of the authors of the monograph has a
clear structure and sections, which are divided into many added
criteria that can diagnose the propensity to kill and determine
with 100% accuracy the killer present among the suspects.

Antisocial behaviour is the result of the influence of a
destructive factor, the phenomenon of which has no single
meaning. Any adverse changes in the social environment
(and even in the environment of the mother’s womb) can
contribute to the future formation of serial killers: child-
hood, relationships with parents, inferiority of family ties,
being under the pressure of constant abuse and bullying, etc.
A vital role is played by the genetic characteristics and struc-
ture of the brain hemispheres, blood composition, physique,
and shape of the cranial areas. The involvement of the DNA
structure in aggressive outbreaks requires more research,
since it is too early to say one hundred percent that genetics
is responsible for the tendency to kill.

Analysis of statistical data on the course of serial mur-
ders showed that the peak of activity of serial killers falls on
a certain period: they are more “productive” in the spring
and autumn. A decline in crime can occur when the killer’s
identity needs emotional recovery and tries to avoid suspi-
cion or confuse the investigation. The intensity of aggressive
outbreaks can be different and individually formed.

It is important to note that one scientific approach is not
enough to investigate the composition of the killer’s psyche
in detail. Only a comprehensive approach to the problem
can provide a general picture, assess the real result, but the
study of individual areas leaves the results of the study only
at the stage of theory, which forensic experts will later deny.
The main problem of modern criminogenic approaches is to
delve into a onesided process, but the search for reasons lies
in the deep psychology of investigating children’s injuries,
genetic features, pathological functionality of the cerebral
cortex, and social variability.

H. Katolyk (2022) conducted research among students,
lawyers, and psychologists to find out how young people
imagine a portrait of a serial killer. Using an associative test
and a questionnaire, the scientist found that representatives
of different professions perceive the image of the killer dif-
ferently: if future lawyers operate with particular realities
(the means and consequences of murder, details that will
help find and punish the criminal), then psychologists focus
on the causes of the crime and the character traits of the
serial killer. Thus, proceeding from the empirical research
of H. Katolyk and, in general, on the results obtained by the
author of this study, we can discuss the relevance of interdis-
ciplinary approaches to the formation of a portrait of a serial
killer because only in this way, by combining the visions of
various sciences, can we get a complete and detailed picture.

Conclusions

The present study led to the following conclusions. Serial
killers are individuals whose formation and existence have
no single explanation because mental pathologies can devel-
op under several factors. The conducted biographical meth-
od showed that received emotional injuries, physical abuse
of parents, unhealthy relationships in the family probably
created the initial foundation for the emergence of patho-
logical traits. An analysis of the biographies of individu-
al serial killers showed that, in general, they experienced
similar early issues: a difficult childhood, personal grudges,
physical trauma, being abandoned by one of their parents,
and their motive was often sexual gratification. It was also
revealed that there are types of individuals who commit
crimes against life for financial enrichment, using the condi-
tions of professional activity to achieve the purpose, which
emphasizes the presence of awareness, clear planning, logic.

Analysis of medical studies has shown that antisocial
behaviour occurs and worsens due to hormonal changes,
low grey matter content, Individual differences in brain
structure, and the presence of a “killer gene” in the blood.
During the study, the author formed a psychological por-
trait based on “classical values” and served as a reference
point for understanding the nature of potential killers, their
characteristics, and level of development. However, for the
development of a particular individual portrait, the author
recommends that specialists engaged in its development
and implementation, thoroughly investigate crime scenes,
murder instruments, signs of physical injuries, find a logical



connection between the victims, which may indicate mental
trauma, etc. Such actions can help in creating a portrait of
a particular individual, get an idea of their physical charac-
teristics, possible mental illnesses, and motive, which will
speed up and simplify the work of investigative bodies.
Through the conducted research, the author managed to
achieve the set scientific purpose and reveal the importance

L. Spytska

is necessary to involve social, psychological, and medical
resources more deeply, pay attention to neurophysiology,
sexology, clinical psychopathology, and the investigation of
the internal structural elements of the central nervous sys-
tem, its modifications, the reasons causing its changes.
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Abstract. The lack of an established approach to methodological research in information security determines the
further development of scientific knowledge and changes in paradigms and becomes especially relevant considering
the aggression of the Russian Federation and the need to strengthen the information security of Ukraine. The purpose
of this study was to identify the principles of information security research methodology. To fulfil this purpose, general
philosophical methods of investigating legal phenomena were applied, namely the analysis of corresponding legislation
and theoretical solutions. This paper, considering the latest theory of state and law and information law of Ukraine,
considering the current legislation and regulatory requirements of the European Union, outlined abstract and logical
aspects of the methodological foundations of information security research in the context of digital transformation and
Russian information expansion. It was noted that addressing the topic of interdisciplinary research is closely related to a
fundamentally new historical situation, which reveals the construction of information relations of a new type between social
groups, covering philosophy, political science, sociology, economics, and law. This study considered the activity-based,
system-structural, system-functional, informational, integration, predictive, methodological, and paradigmatic scientific
approaches to the study of legal phenomena. It was indicated that information security is of particular importance for
the design of innovative social systems in the context of digital transformation, which requires further scientific research
on the methodology of scientific intelligence in information security. The study was aimed at improving the research
methods of information security and protection of individuals, society, and the state from destructive informational
influence covered by the object of information security

Keywords: information protection; information destructive influence; interdisciplinary research; principles; digital
transformation

Introduction

A natural consequence of the movement of humanity to-
wards a democratic, legal state based on the recognition of
the security of the individual, society, and the state as the
highest value was the consolidation of the idea of human
rights in the public consciousness. It is natural that informa-
tion security stands out in the complex of tasks of state and
legal construction facing society. The development of the
information society in Ukraine has led to positive opportuni-
ties and adverse consequences manifested in various areas of
community functioning, including in the information space.
An essential component that ensures the effective genesis of
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the information community is information security, it be-
longs to the sphere of influence of national security as one of
the main elements. All types of security that form the nation-
al security system (economic, military, state, transport, etc.)
have an information component, and therefore improving
information security is an important area of state activity.
The term “information security” is multifaceted and is
considered by modern researchers from the perspective of
various approaches. The subject under study is multifacet-
ed. Information security through the lens of philosophy was
considered by K.V. Zakharenko (2021), historical events — by
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V. Smolianiuk (2021), political realities — by V.O. Babina and
L.V. Kudlai (2022), K.V. Zakharenko (2021), jurisprudential
areas — by M.V. Baran (2021), O.M. Boiko (2021), interna-
tional relations — by V.P. Kononenko et al. (2021), O.V. Py-
rozhyk (2021) and others. Ideologically, all approaches are
based on the information security strategy of Ukraine (De-
cree of the President of Ukraine No. 685/2021..., 2021).

The concept of information security is formed by the set
of proportionally balanced rights of society, the state and the
individual, the state of protection of the informational inter-
ests of the state. The information sphere combines the com-
munity of information, subjects, and information infrastruc-
ture, which ensure the production, collection, distribution,
generation, and application of information as a mechanism
of influence on emerging social relations.

The state of economic, political, military, and other com-
ponents of a country’s security also directly depends on the
situation in the information industry. During the improve-
ment and transformation of the legal and political system,
the modernization of all spheres of life to enter the Europe-
an legal space, security issues become particularly impor-
tant. To find an answer to the difficult tasks facing Ukraine,
we need the latest paradigm of the content and degree of
information security, especially during martial law, which
was introduced after the armed aggression of the Russian
Federation against Ukraine. In the science of information
law, a certain algorithm for analysing the problems of legal
support of information security has developed. It makes pro-
vision for the definition of the conceptual framework in the
analysed sphere, the place and role of information security
in the national security system (Doronin, 2020), the estab-
lishment of national interests in this area, coverage of the
content of the principles, tasks, and functions of information
security, characteristics of the system of legal regulation of
public relations in the sphere under study.

In multidimensional research, there is a need not only
for a standard scientific abstraction from partial to essen-
tial characteristics of legal phenomena, but also for a special
combination of their diverse aspects within the framework
of a practical task or theoretical construction. To develop
methodological tools for analysing information security, it
is necessary to factor in the disciplinary research approaches
that have developed in this subject area. The purpose of this
study was a comprehensive theoretical substantiation of the
methodological framework for the information security re-
search in information law, which is necessary to improve the
norms of information law in the specified area. Fulfilling this
purpose depends on the implementation of tasks that lie in
the investigation of the main methodological approaches to
information security research in the context of digital trans-
formation. To achieve the purpose of this study, the methods
of investigating the objective reality and cognition were used
comprehensively and systematically: general scientific and
private scientific one, aimed at substantiating the prerequi-
sites and principles of research and determining the hierar-
chy of priorities and values in information security research.

The methodology of scientific research on information
security is the subject of scientific research of the follow-
ing scientists. A. Althonavan and A. Andronache (2018)
reviewed general aspects of the information security re-
search methodology. L.V. Lytvynova (2021), T.P. Afonchen-
ko et al. (2020) revealed the essence of interdisciplinary
research in law. T.S. Perun (2017), S.H. Onopriienko (2021),

T.V. Mikhailina and Yu.V. Gotsulyak (2021) considered the
methodology of information security in the context of phil-
osophical approaches. Ye.V. Bilozorov (2021; 2022) studied
the methodological and activity approach as a tool for cog-
nition of law. The studies by M.N. Kurko and S.V. Diden-
ko (2021), O.M. Balynska and V.A. Yashchenko (2018),
O.H. Danilian and O.P. Dzoban (2019) covered the method-
ology of modern law. H.M. Hulak (2020), M.V. Kovaliv et al.
(2022) revealed certain aspects of the study of information
protection and protection of individuals, society, and the
state from destructive informational influence. M.Yu. Osad-
chuk (2017), V.B. Hdychynskyi (2019) investigated certain
approaches of methodology in law. S. Wendzel et al. (2022)
revealed certain aspects of the information security research
methodology in the context of the modern development of
information and communication technologies.

General methodological approaches
to ensuring information security

The information security methodology should be considered
as the basis of theoretical knowledge methods that form the
structure and orientation of research. In this case, the meth-
odological function of science is its role for private or inter-
disciplinary sciences. The theory of state and law exists as a
fundamental science in relation to special sciences, for which
knowledge of objectively natural and essential things in the
state and law serves as a theoretical basis for developing
their own means of cognition. The methodology of legal sci-
ence for information security research contains certain sec-
tions that are closely interrelated. The basis of these sections
is the philosophical method, to which the methodological
principles of jurisprudence, the main provisions and catego-
ries of legal science, which represent the formulation of cate-
gories of legal reality, relative to information security in the
information space of Ukraine, their value is contained in the
dialectical-materialistic method, but is expressed indirectly
through generally accepted foundations of jurisprudence.

The philosophical method helped obtain the princi-
ples of cognition of legal phenomena, general categories
of methodological significance for the information security
research. This method is based on materialistic dialectics,
the application of its laws and categories to the cognition of
state-legal phenomena forms the essence of methodology in
jurisprudence, specifically in information law. The essence
and content of information security cannot be fully covered
as a result of analysis alone, separated from other social and
legal events and facts. Information protection and protec-
tion against destructive informational influence are objects
of information security, interconnected and mutually deter-
mined by social relations on which the law acts, through the
will of the majority of political forces, the tasks facing the
law, the historical prerequisites for the operation of the law,
between the public and private interests, which are shared
very conditionally. All specified methods were used compre-
hensively. The study of information security in dynamics,
progressive movement helps to objectively establish a true
picture of the functional state of the legal security system, to
see the transformations generated by the changes that occur
in public relations regulated by law.

When investigating an object, especially one as complex
as the socio-legal phenomenon of information security, the
methods of scientific cognition become crucial. Their signifi-
cance is enhanced by the discovery of new types of scientific



rationality. Until recently, the underestimation and even in-
difference to theoretical and methodological issues inherent
in a fairly significant part of the scientific community turns
into the category of anachronisms that hinder the growth of
scientific knowledge.

Therefore, at present, the imperative requirement of a
scientist’s self-reflection on the basics of search and research
activities, including ideological and axiological aspects, is
becoming normative for scientific research. Furthermore,
methodology, along with any other category of scientific
cognition, is a dynamic cognitive education and cannot be
transformed into any system of knowledge about the princi-
ples and methods of scientific search. Otherwise, it will turn
into a conservative system of complete knowledge and will
be unable to perform the functions assigned to it.

From the standpoint of classical scientific rationality in
science, including law, the choice of the method of cognition
is determined by the specifics of the object of research that is
highlighted and investigated, and the focus on solving a cer-
tain research problem. The study of an object is optimally ef-
fective only if it is carried out according to the requirements
of a methodology that factors in the specifics of the object,
and therefore, ways, methods, and means of its cognition.
Information security research is a new area of theoretical re-
search carried out in the context of various humanitarian, so-
cial, socio-political, and technical disciplines, i.e., it is an in-
terdisciplinary study, which requires its own methodological
interpretation. The difficulties of methodological analysis are
conditioned upon the fact that it is necessary to factor in the
changing formats of information technology development, the
development of the post-industrial and information society.

Research approaches used within interdisciplinary are-
as, such as the information environment approach, the sys-
temic approach (presentation of the systematicity of a new
type of information society), the integrative approach (the
synthesis of various ideas about information interaction and
the integration of this concept into the theory of information
security), ideas about the level scientific knowledge, which
involves the identification of the substantive level (proce-
dural and material in the legal aspect of the presentation of
the object of research), the conceptual level (generalization
of the object of research in the subject of research), technical
and technological levels — do not give rise to a single scien-
tific plane of research. The richness of terminology in in-
formation technology, information security, or cyber threats
is an advantage. However, when the theoretical legacy var-
ies between different definitions and meanings of the same
term, it creates confusion and value is lost (Althonavan &
Andronache, 2018).

The essence of the interdisciplinary approach is that this
approach does not express a synthesis of various disciplinary
principles, methods, and concepts. The interdisciplinary ap-
proach as a research methodology includes general princi-
ples, general scientific and private scientific methods and
concepts that cross the boundaries of particular scientific dis-
ciplines and transcend these particular disciplines in terms of
their marginal generality. Accordingly, such a research meth-
odology is called an interdisciplinary methodology precisely
because it is built on top of particular methodologies. This is
what sets the integral system unity, epistemological certain-
ty, methodological integrity, and completeness of the study.

The multidimensional nature of the object of informa-
tion security research in the context of information security
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and protection of the individual, society, and the state from
destructive informational influence implies study in the
cross-section of different fields of knowledge: philosophi-
cal (Kononenko et al., 2021), historical (Smolianiuk, 2021),
political (Babina & Kudlai, 2022; Zakharenko, 2021), legal
(Baran, 2021; Boiko, 2021), international (Kononenko et
al., 2021; Pyrozhyk, 2021), and other sciences. Each of the
branches of knowledge can contribute to the knowledge of
information security as an object of research in its own way.

Social engineering approach
to strengthening information security

According to L. Lytvynova (2021), to analyse information
security as a dynamic semantic mechanism of influences,
scientific intelligence should represent a multi-level open
model, consider the dynamic difficulties of genesis and, as a
rule, should be investigated through the lens of social devel-
opment. Information security is a multidisciplinary concept
that is part of sociology, communication theory, philosophy,
public administration (Panchenko, 2020), information the-
ory, political science, social and general psychology, etc.
Consideration of the concept of information security in the
context of the protection of information and individuals, so-
ciety, and the state from destructive informational influence
in the scientific research of scientists suggests the dominant
trend of modern science, which lies in the scientific analysis
of information security within the framework of separate ar-
eas of science (Lytvynova, 2021).

Isolated consideration of the same issues within individ-
ual disciplines does not give the effect that can be achieved
with the interaction of special knowledge. Interdisciplinary
synthesis of knowledge is aimed at combining efforts to
jointly solve scientific and applied problems for the effective
implementation of information security.

Although the term “interdisciplinary approach” in
modern scientific discourse does not have clear conceptual
boundaries, the phenomenon itself involves the joint study
of interdependent aspects of a widespread problem when re-
searchers attempt to build a common perspective (Afonchen-
ko et al., 2020). According to T.S. Perun (2017), to analyse
the level of “information security, it is possible to take such
categories of dialectics as possibility and reality, form and
content, essence and phenomenon, space and time, whole
and part, etc. It is also possible to use the laws of dialectics:
on the unity and struggle of contradictions; on the transition
of quantitative changes to qualitative ones; on negation, etc.”

S.H. Onopriienko (2021) notes that the methodological
foundations of information security research are based on
the multidisciplinary nature of this category. The applica-
tion of private law and public law procedures to the study
of information security allows developing the system and
complexity of innovative academic knowledge.

In the context of an interdisciplinary approach, informa-
tion security research singles out general scientific elements
of the method of cognition: deduction and induction, syn-
thesis and analysis, classification and abstraction, modelling
and analogy, including such methods as synergistic, instru-
mental, systemic, etc.; methods (approaches) of learning law
characteristic of jurisprudence: normative-analytical, dog-
matic, comparative legal.

The use of a systemic and instrumental view of the object
of scientific cognition of information security, consideration
of its construction from the inside as a monolithic system is
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caused by the desire to highlight systemic matter and the na-
ture of the object under study - information, the definition of
which is given in the Law of Ukraine “On Information” (1992).

As noted by T.V. Mikhailina and Yu.V. Gotsulyak (2021),
the instrumental alliance of methodological knowledge, as op-
posed to the theoretical worldview, differs in architecture and
is formed through the interaction of more accurate, “neutral”
in terms of its meaning, methods that perform the functions
of “technical” cognitive techniques and tools during research.
The functional-instrumental approach to the scientifically ar-
gued methodology of conducting cognitive practice requires
a combination of inherently diverse knowledge about the le-
gal purpose of information security, legal norms that provide
legal opportunities to ensure protection, the originality of the
activity of legal entities to generate and use legal methods.

According to Ye.V. Bilozorov (2022), an important
method of ensuring the effectiveness of law, overcoming the
ossified legal reality, is an effective legal theory. It can be a
method of interpreting the phenomena of law due to their
dynamism, which should correspond to the relations gov-
erned by legal norms.

An idea about the methodology in the field of informa-
tion protection, as a complex mechanism of interaction of
various categories within the practical and theoretical lev-
el of law enforcement and law-making activity, was formed
from a review using system-structural, activity, system-func-
tional, etc. approaches.

From the standpoint of the study by M. Kurko and
S. Didenko (2021), systematic approach occupies a prom-
inent place in the methodology of information security re-
search. A positive point of the system approach in the study
of information security is the prospect of considering the dy-
namics of systems, which provides favourable conditions for
comparing heterogeneous items in a single object.

The functional approach allows considering the direc-
tion of pressure at the time of implementation of the na-
tional policy in the field of security. In this case, as noted
by O.M. Balynska and V.A. Yashko (2018), the structural
and functional approach allows outlining the internal model
(structure) of a person’s implementation of any behavioural
act at the total level.

From the general system of methodological provisions
of jurisprudence regarding research in the information
sphere, it is advisable to apply approaches to the study of
information security in the context of information security
and protection of individuals and society from destructive
informational influence: situational, informational, integra-
tion, prognostic, methodical, paradigmatic.

Research of situations that arise in legal practice includes
the need to use them in processes related to strengthening
information security. A detailed review of various opinions
on this topic and the formation of a general understanding
of situations related to the strengthening of information se-
curity is contained in the literature sources (Hulak, 2020;
Kovaliv et al., 2022).

The information approach to research in the field of in-
formation security is present as a necessary epistemological
category. The implementation of the information approach
in information security contributes to the development of
techniques and methods for analysing objects that provide
an opportunity to demonstrate the informative value of fea-
tures in quantitative terms.

In the context of the study by M.Yu. Osadchuk (2017),
integration approach provides an opportunity to analyse
the mechanism of the process of strengthening information
security as a system that determines the establishment of
information security and protection from destructive infor-
mational influence at two levels: private and general. The
private level, which determines the procedure for establish-
ing individual facts, is a priority for ensuring information se-
curity and affects the development and use of administrative
legal techniques in relation to them.

Natural law paradigm of information security
The methodological approach as an element of the natural
law paradigm determines the probable structure and proce-
dure of actions to obtain the desired result, is observed with-
in the framework of the legal ordering of information rights.

The methodological method, approach is an independ-
ent element of the epistemological toolkit of modern legal
science; although it requires complex use simultaneously
with other methodological elements, it is advisable to use
it to investigate strengthening information security in the
context of a paradigmatic approach (Bilozorov, 2021).

During information security research, it is advisable to
use an evolutionary approach, which is possible through the
formulation of theses that should underlie the evolutionary
approach to the study of law:

< any phenomenon of objective reality arises as nec-
essary, considering the already existing phenomena that
change (evolve) over time, do not exist by itself, but are con-
nected with others, forming objective patterns (mechanisms),
as well as interrelated and subject to evolutionary change;

< categories (in this case, “information security”), being
a reflection of the phenomena of objective reality in the hu-
man mind, can evolve independently within the limits set by
objective reality;

< categories (components of the information security
object) can give rise to new categories, which, in case of
certain favourable circumstances, can become phenomena
of objective reality;

< conscious and unconscious higher nervous activity as
a phenomenon of objective reality is included in objective
laws, as well as human-created phenomena of objective re-
ality, specifically, such as information security;

< the objective regularities are the most “rational” (ele-
mentary) and represent the simplest algorithms, in this con-
nection, the evolutionary process is carried out in the sim-
plest and easiest way, as can be seen in the transformation of
information security to protection against information that
creates a destructive informational influence on a person,
society, and the state;

< the basis of evolution is adaptability, so evolutionary
change can represent, from the standpoint of a person, not
only progress, but also regression (in this case, this refers to
the fact that information security measures restrict human
rights in the information space);

< given that social norms are a phenomenon of objec-
tive reality in this regard, they are subject to evolutionary
changes, are included in objective laws (mechanisms). It is
impractical to evaluate evolutionary processes from the per-
spective of compliance with social norms;

< it is necessary to assess the consequences of evolu-
tionary processes occurring in society from the standpoint of



compliance with social norms, since they are one of the tools
for influencing these processes, allowing them to be adjusted
in the direction desired by society.

According to V.B. Hdychynskyi (2019), the system of
concepts and ideas about law reflects the true reality, deter-
mined by the choice of the object of scientific research by
members of the scientific legal community and is based on
legal values, stereotypes, norms of legal ethics, principles,
guidelines, a set of views, etc.

The analysis of the doctrine and industry legislation
within the framework of the paradigm approach from the
perspective of information security helps to consider indus-
try regulation from a different perspective and outline both
the way to implement and specify security measures and
identify factors that justify the choice of certain legal pro-
tection tools.

The principal functions of legal science are generally
recognized as practically applied, predictive, educational,
theoretical, and cognitive (Danilian & Dzoban, 2019). The
paradigm implements general ideas about the future. The
paradigmatic approach to research in the field of informa-
tion security is directed towards the study of legal reality in
dynamics and can be applied to characterize various, includ-
ing equivalent, variants of the genesis of the practice and
legislation of the application of law (Wendzel et al., 2022).
The predictive and methodological functions of law are in-
terdependent. The use of a paradigmatic approach within
the framework of theoretical legal research on information
security should be selective in nature and factor in the pri-
ority institutions of law for socio-economic development, in
this case Ukraine.

The methodological matrix of information security re-
search includes:

< principles: the principle of consistency, according to
which the formulation of the basic concept (information se-
curity of a person in the information age) is based on iden-
tifying a variety of system connections of all structural and
functional components of individual-personal, socio-psycho-
logical, socio-group, social, and civil existence of a person in
the information age;

< the principle of evolution, according to which infor-
mation security, having a systemic quality, has the ability to
self-develop, including vectors of social dynamics;

< the system principle of integrity, according to which
information security in the context of digital transformation
constitutes an integral system of interrelated properties of its
constituent elements;

< the principle of multifactoriality and multifacetedness,
according to which information security in the conditions of
digital transformation is expressed in the aggregate unity of
individual-personal, social-psychological, professional-activ-
ity, spiritual-creative, moral, aesthetic, social-group quali-
ties of a person.

When investigating information security objects in the
context of digital transformation and countering Russian
information expansion, the legislator should foremost fac-
tor in the social conditionality of legal regulation, the val-
ue of certain public relations, their role, and significance
for the entire system of public relations in the information
space. Improving the level of information security will be
effective if it is socially determined. Therefore, the study of
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social conditionality of information security should be con-
sidered the primary factor, the basis for effectiveness. Even
though the norms of information law, which determine the
areas of strengthening information security, as the norms
of all other branches of law, are consolidated in the legis-
lation as a result of conscious human activity, their origins
should be sought in the laws of social development. This
guides the researcher.

The direct basis of the methodology of information se-
curity research is the social need to protect a certain group
of public relations. The study of Information Security is re-
duced to objective laws in social development, when there
is a need to protect public relations that have become par-
ticularly significant and valuable to society at the appropri-
ate time stage.

The concept of social Predestination is overly broad and
comprises many objective factors, which together are indi-
cators of the need to investigate information security in the
context of digital transformation and the influence of factors
of information confrontation with aggressors.

Conclusions

Information security, as a component of national security,
requires further comprehensive theoretical justification of
the methodological basis to improve the norms of informa-
tion law, which relate to increasing the degree of protection
of information security, considering the specific features of
the present. The considered methodological approaches to
the study of information security in the conditions of armed
aggression of the Russian Federation and the process of forc-
ing digital transformation lead to new approaches to the re-
search methods of information protection, protection of the
individual, the state, and society from informational harmful
effects outlined by the object of information security.

Methodology, by its very nature, is not just a sustainable
system of scientific cognition, since this would mean termi-
nation of its development. The dynamism of this cognitive
formation is beyond doubt, it is determined by the specificity
of the object and is considered by factoring in the social de-
velopment. A multidisciplinary and multifaceted approach
to the scientific analysis of information security allows
forming a complex, systemic mechanism of influence on the
sphere of information protection from destructive influence.

The proposed model of an effective system theory of
protection of information security objects contributes to the
improvement of measures to ensure this group of public rela-
tions and can be used in the field of theoretical and practical
law-making and law enforcement processes.

At the same time, the variety of objective factors of
the concept of social conditioning and terminology in the
field of information technology, information security (cyber
threats) is both an advantage and an obstacle for the further
genesis of the proposed methodological foundations of in-
formation security research and may become the subject of
further scientific research.
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AnoTanis. BigcyTHicTh ycTasieHOro migxoay 0 METON0JIOTi YHUX JOCJIiIXKeHb Y rajy3i iHpopMaliiiHoT 6e31meKu 3yMOBJTIOE
MOJAJIBIITNI PO3BUTOK HAYKOBOr'0 3HAHHSA Ta 3MiHU TapaaurM i HabyBae 0co6JIMBO1 aKTYaIbHOCTI 3 OIJIAAY Ha arpecitoo pd Ta
HeoOXiIHiCTh nocuieHHs iHopMaliiiHoi 6e3neky YkpaiHu. MeTa cTaTTi — BUSHAYUTU OCHOBH METO/I0JIOTil AOCITiIXKEeHHA
iHbopMmaniiiHoi Gesmnexu. [[y1a peasisallii MeTH 3aCTOCOBAHO 3arajibHodisiocodcbki MeTOAM AOCIiMXeHHA IPaBOBUX
SIBUIL, 30KpeMa aHaJli3 BiANOBiAHOr0 3aKOHOAABCTBA Ta TEOPETUYHUX PO3iJ0K. ¥ CTaTTi 3 BpaxyBaHHAM HOBITHBOI TeOpil
JepxaBu i mpasa Ta iHdopMmaliiliHoro npasa YKpaiHu, 3BaXkaloul Ha YMHHE 3aKOHOJABCTBO Ta HOPMAaTHBHI BUMOTHU
€BpOIENChKOr0 COI03Y, OKPeCcJeHO abCTPaKTHO-JIOTiUHiI acreKTH MeTO[OJIOTiYHUX OCHOB JOCJiIXKeHHsA iH(opMmariiiHol
Ge3neku B yMoBax 1ridpoBoi TpaHcdopMmariii Ta pociticbkol iHbopMarniiiHoi ekcraHcil. 3a3HaueHo, 1[0 3BepHeHH:A A0 TeEMU
MiXIUCIUIUIIHAPHUX JOCJIi)KeHb TiCHO MOB’s3aHe 3 IPUHIIMIIOBO HOBOIO iCTOPUYHOI0 CUTYalli€lo, AKa BUABJIAE NOOYI0BY
iHpopMaLifiHMX BiJHOCHH HOBOT'O THUITy MiX COLIiaJIbHUMU I'PyllaMH, OXOILTIOIYU (istocodiro, MosiTosI0ri10, coiosoriio,
€KOHOMIKY Ta IpaBo. PO3IJIAHYTO [isUIbHICHUH, CUCTEMHO-CTPYKTYPHUH, CCTeMHO-QYHKITIOHAJIBHUEH, iHGOopMaiHuII,
iHTerpariiHui, IPOrHOCTUYHUEH, METOQUYHUEH, TapaJurMaJIbHUI HAyKOBi migxoqy moH0 JOCIi)KeHHs MPABOBUX SBUII.
VYkazano, mo iHdopMmariilina 6e3neka Mae ocobyirBe 3HAUEHHs AJ1A MPOEKTYBaHHsA iHHOBAIiMHUX COIiaJIbHUX CHCTEM B
yMoBax nudpoBoi TpaHcdopmallii, 1[0 BUMarae MofajblINX HayKOBUX JOCJi)KeHb MeTOJO0JIOTil HayKOBUX PO3BifoK y
cdepi iHbopmaniiiHoi 6e3nexu. JJocaikeHHA CIpsAMOBaHe Ha BAOCKOHAJIEeHHS MeTO/1iB JOCJIiJ)KeHHA 3axX1CTy iHpopmallil
Ta 3aXUCTy OCOOM, CyCIiJIbCTBa Ta JepXaBU Bif iHPopMaliliHOro AeCTPyKTUBHOI'O BIUIMBY, I[O OXOILTIOETHCA 00’€KTOM
iHpopMmaniiiHoi 6e3nexku

KiiouoBi ciyioBa: 3axuct iHdopmauii; iHboOpMmaIiliHMil AECTPYKTUBHUE BIUIMB; MiKIUCHUIUTIHAPHI [OCJIiIKEHHS,
mpuHIUNY; IUbpoBa TpaHchopMaris
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Abstract. The relevance of this study is conditioned upon the lack of a single theoretical justification for limiting the right
to information, even though Ukrainian legislation allows such limitations in the Constitution. The purpose of this study
was to analyse certain cases of restrictions on the right to information in the interests of national security and determine
ways to justify such restrictions. The methodological framework of this study included the analysis of law enforcement
practices concerning the restriction of the right to information. The study established that, despite a considerable
theoretical basis in protection of human and civil rights and freedoms, the modern practice of administrative courts is
based only on providing a legal assessment of the actions of the Security Service of Ukraine regarding the recognition of
information and other activities of the subject of information relations as illegal in the light of the powers and advantages
granted to the Service pursuant to Article 10 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. The absence of a single mechanism for restricting the right to information in the interests of national security
was proved. The paper substantiated that the courts and state bodies of Ukraine, which are responsible for regulating
information activities, have not yet developed their own ways and mechanisms for restricting the right to information,
which would factor in their practice of providing a legal assessment of each of these cases. It was noted that the basic
means of justifying the restriction of the right to information in the interests of national security, as well as any restriction
of the right to information, is the use of a “three-part test”. The outlined grounds for localizing the right to information
will be useful for scientists, law enforcement officers, and information security specialists for their legitimate application

Keywords: rights and freedoms of a person and a citizen; lawful restriction of the rights and freedoms of a person and a citizen;

security; information security; information rights of a person; three-part test

Introduction

Even though Ukrainian legislation allows for certain restric-
tions on the right to information to ensure public order,
territorial integrity, or national security in general; prevent
crimes or riots; provide a system of measures aimed at pre-
serving and developing physiological and psychological
functions of optimal working capacity and social activity of
a person with the maximum biologically possible individual
life expectancy; protect the rights and freedoms of other peo-
ple or their reputation; prevent disclosure of information ob-
tained confidentially, or to observe the impartiality of justice
and maintain its authority — the doctrinal provisions of legal
science do not contain justifications for the implementation
of such restrictions.

The practice of administrative courts since 2019 covers
the consideration of cases concerning the national defence
and security of Ukraine, public security and order, namely:
suppression and prevention of illegal activities of organi-
zations, societies, and other institutions that encroach on
the freedoms and rights of citizens and/or the constitutional
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system; refugees. A separate area of development of jus-
tifications for restricting the right to information is cases
concerning appeals against inaction or actions, acts of the
President of Ukraine, the Verkhovna Rada of Ukraine, the
High Council of Justice, the High Qualification Commission
of Judges of Ukraine and bodies that evaluate, dismiss, elect
(appoint) members of the High Council of Justice.

With the adoption and entry into force of the Law of
Ukraine “On Sanctions” (2014), as well as some decisions
regarding the use of special economic and other localization
measures (sanctions) to subjects of information activity and
other citizens who are guaranteed the right to information,
namely with reference of such subjects to the category of
persons controlled by non-resident foreign physical or legal
entities, stateless persons, foreigners, as well as persons who
commit terrorist crimes, as well as to the application itself,
the question of their validity arose. Since the right to infor-
mation of some subjects determines the emergence of legal
obligations for officials of subjects of power (Dovzhuk, 2020).
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Scientific literature of a methodological and theoret-
ical nature devoted to the protection of human freedoms
and rights contains some well-founded theses and ideas
related to the issues under study. The theoretical aspects
of the essence of restrictions on human and civil rights
are covered by the studies of legal scholars O. Andriievska
(2018) on the constitutional and legal mechanism for re-
stricting human and civil rights and freedoms in Ukraine,
1. Dakhova (2018) on constitutional regulation and prac-
tice of the European Court of Human Rights, O. Osynska
(2010) on theoretical and applied aspects of restricting
human rights and freedoms, Yu. Razmietaieva (2018)
on the doctrine and practice of human rights protection,
M. Savchyn (2018) on constitutional criteria for restrict-
ing human rights and fundamental freedoms, V. Sorokun
(2010) on the international legal protection of the right
to freedom of conscience and religion, T. Slinko (2018)
on the legal grounds for restricting the exercise of human
and civil rights and freedoms, S. Shevchuk (2007) on the
practice of the European Court of Human Rights in the
context of Western legal tradition, etc.

The opinions of representatives of Ukrainian science
agree that the restriction of fundamental human rights (incl.
the right to information) is directly related to the difference
between absolute and relative rights (Koruts et al., 2021;
Politanskyi, 2016), is a necessary component of the legal
system, introduced with a particular purpose (one of which
is the protection of national security), specified in the law,
form an exhaustive list (Bilousov, 2015) and should not dis-
tort the essence of rights and freedoms (Plakhotniuk et al.,
2021). If the target can be protected in another way, avoid-
ing restricting the right to information, preference should be
given to the latter. A balance must be maintained between
the information rights of a person, which cannot be unlim-
ited, and the introduction of real responsibility of officials
of subjects of power for numerous non-committal replies,
as managers of public information (Guyvan, 2019). A prac-
tical position is to consolidate the possibility of restrict-
ing the rights and freedoms of a person in the text of the
Constitution by state authorities under conditions of mar-
tial law in the interests of national security (Bukhanevych
et al., 2021), such as, for instance, the Asian model of en-
suring information security (Shemchiuk, 2020). This pro-
posal requires a separate theoretical legal investigation.

Notably, despite the exceptional importance and rele-
vance of the issue of certain restrictions on the right to in-
formation in the interests of national security, foreign and
Ukrainian science did not pay the necessary attention to
the development of the rationale, which indicates the exist-
ing and potential significant gaps in the legislation, while
the judicial practice during 2019-2022 indicates efforts to
develop such solutions.

The absence of a single theoretical justification of in-
dividual localization measures regarding the right to infor-
mation, considering the interests of national security, was
noted. Despite a significant theoretical basis in the field of
protection of human rights and freedoms, the modern prac-
tice of administrative courts is based on providing a legal
assessment of the actions of the Security Service of Ukraine
to recognize information and other activities of the subject
of information relations as illegal in the light of the powers
granted to it and the principles prescribed in Article 10 of
the European Convention on Human Rights (1950).
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Separately, the problem of substantiating the limita-
tion of the right to information, considering the interests of
national security, concerns the absence of requirements in
the Convention that prevent states from requiring licensing
(revocation of the licence) of the activities of cinematograph-
ic, radio broadcasting, or television enterprises, which ne-
cessitates the continuation of scientific research.

Considering the significance and relevance of the high-
lighted problem, the purpose of this study was to analyse
the law enforcement practice regarding certain limits of the
right to information, factoring in the interests of national
security and the genesis of definitions regarding the ways to
justify the corresponding restriction as one of the areas of
further academic and applied research.

To fulfil the specified purpose, the relevant legislative
framework was analysed, namely: provisions of the Consti-
tution of Ukraine (1996), Laws of Ukraine “On Access to
Public Information” (2011), “On Amendments to the Law of
Ukraine “On Information” (2011), “On Sanctions” (2014),
“On the Condemnation of the Communist and National So-
cialist (Nazi)” totalitarian regimes in Ukraine and the Pro-
hibition of Propaganda of Their Symbols” (2015). Certain
decisions of local courts, the Supreme Court of Ukraine, and
the European Court of Human Rights were also considered.

Law enforcement practice
on localization of the right to information
Let us consider some of the most revealing cases concerning
the restriction of the right to information.

Thus, in case No. 9901/22/21, the plaintiff substanti-
ates his claims by the fact that the controversial Decree of
the President of Ukraine No. 43/2021 of 02.02.2021, which
caused the suspension of broadcasting of such television
channels as “112”, “NewsOne” and “Zik”, violates his rights
as a buyer of audio-visual information, and also indicates
that by its consequences in the form of the termination of
broadcasting of the specified three television channels, the
disputed Decree mediates interference with his rights, specif-
ically constitutional ones (Decision of the Supreme Court...,
2021). In addition, the plaintiff, referring to Article 7 of the
Law of Ukraine “On Information” (Law of Ukraine No. 2938-
VI..., 2011) and Article 10 of the European Convention on
Human Rights (1950), insists that receiving audio-visual
information through a public telecommunications network
constitutes the content of his right to receive information,
and this right guarantees him the freedom to choose the
forms and sources of receiving information. The defendant
(representative of the President of Ukraine), in his response
to the statement of claim, insists that “the current legisla-
tion clearly establishes that state authorities, only if there
are sufficient grounds, submit proposals for the application
of sanctions to the NSDC for consideration” (Decision of the
Supreme Court..., 2021), which indicates the application of
the “presumption of legality” in relation to corresponding
actions or decisions. In the appellate instance, the Grand
Chamber of the Supreme Court determined that “the disput-
ed decree is an act of individual action and its issuance does
not affect the particular rights of the plaintiff” and “restrict-
ing the viewer’s access to certain TV channels or TV pro-
grams does not mean a violation of the right to information”
(Resolution of the Supreme Court..., 2021).

In case No. 520/118/20 (Decision of the Kharkiv Dis-
trict Administrative Court..., 2020), the Kharkiv District
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Administrative Court considered the position of the Main
Territorial Department of Justice in the Kharkiv Region
regarding the fact that with the entry into force of the Law of
Ukraine “On the Condemnation of the Communist and Na-
tional Socialist (Nazi) Totalitarian Regimes in Ukraine and
the Prohibition of Propaganda of Their Symbols” (2015) the
founders of print media that used any well-known or his-
torically recognized symbols of known totalitarian regimes
of the 20" century (communist, national-socialist, Nazi), as
well as posted appeals or elements of propaganda of these
regimes, were obliged to re-register the print media. At the
same time, the Court refused the plaintiff to satisfy the claim,
and in the appellate (Decision of the Second Appeal Admin-
istrative Court..., 2020) and cassation (Resolution of the
Supreme Court in a panel..., 2021) instances, it left this de-
cision unchanged, referring to the procedure established by
the current rules and procedures for determining non-com-
pliance (Procedure) of any economic or other activity of any
legal entity (both resident and non-resident), political party,
non-state, public movement, as well as other association of
citizens (their structural formation of oblast, regional, city,
village, settlement level, territorial community level), their
names or symbols, as well as the statutory purposes of the
requirements of the above-mentioned law (Law of Ukraine
No. 317-VIIL..., 2015). According to the plaintiff, the limi-
tation of his right to information was not justified and was
directly manifested in the failure of the Ministry of Justice
to comply with the procedure defined by law for establish-
ing the non-compliance of print media activities with the
requirements of the law. In addition, the plaintiff drew the
court’s attention to the application of an appeal to the court
with a lawsuit to stop the activity of the specified object
without applying the preliminary establishment of non-com-
pliance of its activity by the method of conducting a legal
examination (Decision of the Kharkiv District Administrative
Court..., 2020).

The court of first instance issued a ruling considering
the current legislation, which stipulates a procedure that
should precede the appeal of the Ministry of Justice to the
court with a claim for termination of the activity of a par-
ticular object. Separately, at the beginning of the proce-
dure, the Ministry of Justice must take several measures:
firstly, to ensure the conduct of a legal examination, as well
as the commission assessment of the relevant content with
the drafting of the corresponding decision by the Commis-
sion. It should also be borne in mind that at this stage the
deadlines for filing a lawsuit in court regarding the ter-
mination of the object’s activity are determined, which
amount to ten days and the countdown begins from the
time the Commission drafts a decision on non-compliance
with the requirements of the Law. Therefore, the court of
first instance noted that the program goals of Slovo Pravdy
newspaper, regarding which this decision was made, do not
contain manifestations of propaganda of well-known totali-
tarian regimes of the 20th century (communist, national so-
cialist, Nazi). The court also stated that the specified name
does not contain any symbolism of the known totalitarian
regimes of the 20th century (communist, national socialist,
Nazi). Furthermore, the plaintiff did not submit any evi-
dence to the case materials confirming the factual use of
the symbols of the well-known totalitarian regimes of the
20th century (communist, national socialist, Nazi) by the
newspaper in its title, its implementation of any manifesta-

tions of promotion of the well-known totalitarian regimes
of the 20th century (communist, national socialist, Nazi).

In Part 2 of Article 6 of the Law of Ukraine “On Access
to Public Information” (2011), the possibility of applying
such mechanisms in the general practice of localization of
the right to information to ensure national security, namely
special economic and other localization measures regarding
subjects of information activity, requires a profound analysis
and the formation of a justified position both in the field of
law enforcement by courts, and the study of these mecha-
nisms by scientific and educational circles, etc.

Social engineering approach

to strengthening information security

Thus, the Law of Ukraine “On Access to Public Informa-
tion” (2011) acts as a guarantor of ensuring the access of
Ukrainian citizens to public information. Therefore, the
primary basis for the protection of state sovereignty in the
information sphere is the observance of information free-
dom, as the fundamental principle of protection of informa-
tion sovereignty (Solodka, 2020). Therewith, the criterion
of mandatory provision of appropriate access is the public
interest in such information.

In its decision dated 06.05.2020 in the case regarding
the confirmation of the illegality of inaction, the require-
ment to perform actions (case No. 380/2525/20) referring
to the military unit 3002 of the National Guard of Ukraine,
the Lviv District Administrative Court outlines the circle of
individuals affected by the “public interest” and states that
an exhaustive list of subjects in the field of access to public
information has been determined pursuant to Article 12 of
the Law of Ukraine No. 29-39-VI (Decision of the Lviv Dis-
trict Administrative Court..., 2020).

As noted by the Human Rights Commissioner of the
Verkhovna Rada of Ukraine, during the ten months of
2020, she personally received over 3,200 complaints re-
garding non-compliance with the right to access to social-
ly important and public information. This represents more
than 11% of the total number of complaints received by
the Commissioner’s Secretariat (Oleksiiuk et al., 2020).
Therewith, the authors of the Recommendations of the
Commissioner of the Verkhovna Rada of Ukraine regard-
ing the guarantee of the constitutional rights of a person
and a citizen on the possibility of obtaining the necessary
information, prepared as a result of the consideration of
these complaints, emphasize that the substantial interest
of society in certain information, a general public dispute
regarding the object of information is an important reason
to incline the manager of information before its provision
(Oleksiiuk et al., 2020).

Information that proves a threat to the territorial integ-
rity of Ukraine, state sovereignty is recognized as a subject
of public interest in the specified relations; supports the im-
plementation of constitutional freedoms, duties, and rights;
attests to the possibility of non-compliance with human
rights, intentional false information, threatening economic
and some other negative results of activity and/or inaction
of legal entities (Oleksiiuk et al., 2020).

Atthe sametime, toreduce therisk of abuse regarding the
localization of the right to information by the state, a narrow
interpretation of this norm should be used, and the applica-
tion of national security interests should be avoided as a pre-
requisite for limiting the right to information (Tsviki, 2017).



Procedural issues of applying restrictions
on the right to information
In the specified Decision of the Lviv District Administrative
Court in the case No. 380/2525/20 (2020), it is recorded
that the existence of reasons for restricting access, which
comprise the content of the “three-part test” is mandatory
for the manager of information.

According to the position of the Court, reasoned refusal
of access to public information must contain the following
justifications: 1) to which type of interests from those listed in
Item 1, Part 2, Article 6 of the Law of Ukraine “On Access to
Public Information” (2011) the localization belongs and why
access restriction concerns particular information; 2) what
real damage is caused to the legitimate interest(s); what is
the correlation between the possible occurrence of damage
and the provision of access; why the occurrence of this harm
is important; any possibility of harm as a result of obtaining
access to information must be considered; 3) why the public
interest may be exceeded by the damage resulting from ob-
taining information (Law of Ukraine No. 2939-VI..., 2011).

Lack of information in the judge’s conclusion regarding at
least one of the above-mentioned reasons of the so-called the
three-part test is a signal that restricting access to information
isillegal and a negative decision on its provision is groundless
(Decision of the Lviv District Administrative Court..., 2020).

During consideration of court case No. 9901/22/21, the
Supreme Court of Ukraine, formed by the panel of judges of
the Cassation Administrative Court, analysed whether the
blocking of an information resource has a negative effect on
the corresponding user, i.e., whether he can receive similar
information from other sources; whether the information to
which access is restricted has a special nature for the user;
whether the blocking of the resource led to the deprivation
of the user of the main source of communication or the dis-
tribution of his information (Decision of the Supreme Court
in a panel..., 2021).

When determining whether there is a public interest in
receiving information, by Resolution of the Plenum of the
Supreme Administrative Court of Ukraine (2016), managers
are suggested to consider certain factors: firstly, the cate-
gory of the person requesting information, indicating the
possibility of making the request independently; secondly,
the circle of persons (individuals or legal entities) for whom
information is requested; thirdly, the presence of public in-
terest (discussions, public discussion, petitions, etc.) in such
information, which is discussed, e.g., in the media, the Ver-
khovna Rada, or a local representative body at the time of
forming (receiving information by the manager) a request;
fourthly, the length of time from creating a document (doc-
umenting information) to submitting a request; fifthly, as-
sessment of the probability of causing harm as a result of
non-disclosure of information; sixthly, additional arguments
in favour of disclosure of information, such as the connec-
tion of the request with a public person or a candidate for
this public position; seventhly, assessment of the arguments
for the possibility of harming the rights to protect personal
data, refusal to interfere with personal life, especially when
it comes to ideological, religious, political beliefs, ethnic or
racial origin, membership in political parties or unions, hav-
ing a criminal record, as well as other personal information
covering genetic, biometric, health status, sexual life, etc.
in comparison with the usefulness of the public interest in
disclosure of information.

Social & Legal Studios, Vol. 6, No. 1

Conceptual significance
of the “three-part test” for justifying
the restriction of the right to information

Both the judicial practice and the doctrinal provisions of the
information law consider both the restriction of access to
public information and the ban on its distribution permis-
sible, but on the condition that the judicial authorities (law
enforcement authorities) use the means of the “three-part
test”, while avoiding the application of “three-part test” re-
garding the localization of access to information, according
to the position of both national and European courts — en-
tails the illegality of such a restriction (Decision of the Lviv
District Administrative Court..., 2020).

Thus, on the one hand, the position of the court, and,
on the other hand, the absence of any other justification for
restricting the right to information outside the relationship
of access to public information, allows considering the use
of the “three-part test” as the main concept of justification.
It is also necessary to consider the position of the European
Court of Human Rights, according to which rights should be
considered in a broad sense, and limitations or exceptions
should be as specific as possible (Decision of the European
Court of Human Rights..., 2009), adapt to the solution of
urgent public problems and be symmetrical to the legitimate
ultimate goal (Bohdan, 2019).

According to the procedure recommended by the reso-
lution of the Plenum of the Supreme Administrative Court
of Ukraine (2016), first of all, it is advisable to discuss the
“legality of interests”, for the protection of which the cor-
responding right to information is applied. Thus, according
to Clause 6.3 of the Procedure, “interests” are specified in
Item 1, Part 2, Article 6 of the Law of Ukraine No. 2939-VI
“On Access to Public Information” (2011) and correspond to
Article 34 of the Constitution of Ukraine (1996).

The procedure also orients the law enforcement officer to
ensure that his or her actions correspond to a single purpose —
to protect the relevant interest. In turn, the courts are advised
to pay attention to proportionality (non-proportionality) in
relation to the legitimate interest that is protected, estab-
lishing a balance between the interest that is protected and
which may be harmed by information activities (the exercise
of the right to information), and the right of society to know
the requested information. When justifying the legitimacy of
restrictions due to the legitimacy of interests, the courts must
consider the presence of public interest in certain information
(information activity), which cannot be considered “lost”,
and the corresponding list of types of information activity —
exhaustive. Consequently, the application of the criteria de-
fined by the procedure for the existence of public interest in
particular information can also be carried out in relation to
the right to information, specifically in the following aspects:

< dissemination in society or a certain part of it of dis-
cussion on topical issues, explanation of this important in-
formation to update the public discussion;

< clarification and interpretation of the content of pre-
requisites for making certain decisions by authorities, offi-
cials of local self-government bodies or state bodies;

< strengthening the accountability and control of the
authorities to society, ensuring the openness of making rele-
vant decisions and the process of preparing them;

< efficiency of audit of receipt and provision of public
funds, management of municipal and state property, vari-
ance of municipal benefits;
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< research of threats to public order and security, health
of citizens, preventive measures for the occurrence and
counteraction to serious consequences;

< identifying facts of misleading the public;

< other cases prescribed by law.

In addition, such justifications should be attributed to
restrictions on the right to information by assigning the con-
tent of such information to the category “restricted access
information”. Thus, pursuant to the recommendations of the
procedure for applying the “three-part test” in any case, lo-
calization of the right to information is mandatory.

The fact that the information has previously been law-
fully classified as "information with restricted access" or the
time for checking whether there are grounds for restric-
tion has already expired cannot be considered an obstacle
to non-application of the restriction. Other examples of the
conceptuality of the application of the “three-part test” are
quite frequent cases when the harm to the legitimate interest
exceeds the public interest, respectively, of a separate piece
of information or document, and therefore, the restriction
is imposed only on that part of the information that passed
the “three-part test”. It is necessary to factor in the fact that
such a complex legal institution as the right to information
is heterogeneous in terms of the legal force of freedom and
rights, which differ in possibilities and extremities of their
limitation (Lukianova & Slyvka, 2021).

Asindicated in the above-mentioned Court decision in case
No. 380/2525/20, the list should be the cornerstone of the in-
formation to which access can be localized. This rule is applied
in case there are grounds for restriction in each particular case,
identified using the “three-part test” and should be applied by
requesters and managers of such information (Decision of the
Lviv District Administrative Court..., 2020). Thus, to evaluate

Conclusions

As a result of the analysis of the law enforcement practices,
it was established that both Ukrainian judicial practice and
the judicial practice of the European Court of Human Rights
are united in the legal position that no official is empowered
to take actions aimed at sanctioning the right to socially use-
ful information, without giving reasons for such a restriction
according to the construction: “the restriction will not cause
more harm than good”.

The analysis of law enforcement practice in general
proved the presence of several issues: firstly, the absence of
a single mechanism for applying restrictions; secondly, the
efforts of the courts of Ukraine and state bodies, whose com-
petence includes the regulation of information activities, to
develop their own paths and mechanisms of applying restric-
tions on the right to information, considering their practice
of providing a legal assessment to each of these cases.

One of the ways to solve the specified issues in the prac-
tical plane is the application of the “three-part test” as a tool
for justifying the implementation of any restriction of the
right to information.

Further research into the issue of the justification of cer-
tain localization of the right to information in the interests
of ensuring national security should be directed towards
evaluation of the means of the “three-part test”, specifically
in the aspect of choosing a means that will ensure minimal
restriction of the right to information. Another area of re-
search should be consideration of the justification for the
cancellation (liquidation) of the right to information as an
extreme form of localization of the right to information in
the interests of national security, using the “three-part test”.
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O6mexxeHHA npaBa Ha iHpopMmalLito B iHTepecax HaujoHaAbHOI 6e3neKu:
npobaema obrpyHTyBaHHA

TeraHa IropiBHa LLinHkap

KaHAMAAT HOPUAMYHKX HaYK, CYAAA

BocbMmui aneaauimHMM apMiHICTPaTUBHUM CYA
79005, Byna. CakcaraHcbkoro, 13, M. AbBiB, YkpaiHa
https://orcid.org/0000-0002-3252-2167

AHoTanisa. AKTyasbHICTh CTATTi 3yMOBJIEHO BiJICYTHIiCTIO €UHOTO TEOPETHUYHOIO OOIPYHTYBaHHA OOMEXEHHS MpaBa Ha
iHbopMauiio, He3BaXxxalouy Ha Te [0 YKpaiHChbKe 3aKOHOAABCTBO Taki o6MexeHH:A Aonyckae y KoHcrutynii. Meta po6oTu —
IpoaHaJsi3yBaTy IeBHi BUMaAKM OOMeXeHHsA IpaBa Ha iHopMauilo B iHTepecax HallioOHaJIbHOI Oe3NeKu U BU3HAYUTH
crocobu oOIpyHTYBaHH:A TaKux oOMexeHb. MeTooJIoriuHa OCHOBA AOCJIiMXeHHA — aHaJsli3 IpaBO3aCTOCOBHOI MPaKTUKU
mozo oOMeXxeHHs NpaBa Ha iHdopwMmalriio. ¥ cTaTTi BCTAaHOBJIEHO, 1[0, HE3BaXXaluy Ha 3HAUYHy TeOpeTUyHy 6a3y y cdepi
3axMCTy IpaB i cBOOO/ JIOAMHU Ta TPOMAJITHHUHA, CydacHa MPAKTUKA aJMiHiCTPaTUBHUX CYiB I'PYHTYEThCA JIMIIE HA
HaJaHHi IpaBoBoi ouiHkU AifAM Ciryx6u 6e3rmeku YKpaiHU 1[0A0 BU3HaHHA iHpopMaIliliHoi Ta iHIoi AifybHOCTI cy6’ekTa
iHpopMaUiiHUX BiJHOCUH MPOTUNPABHOI0 y CBiTJIi HagaHux Cilyx0i NOBHOBaXKeHb Ta IepeBar BiAmoBigHO Ao cT. 10
KonBeH1i1 Ipo 3aXUCT NpaB JIIOAWHY i OCHOBOIIOJIOXKHUX cBOOO. JloBeJeHO BifICYTHICTh EAUHOIO MeXaHi3My oOMeXeHHs
nmpaBa Ha iHdopMmarlilo B iHTepecax HanioHayibHOI Oe3nexkn. OOIpyHTOBaHO, IO CyAW Ta AepXKaBHi opraHu YKpaiHW,
10 KOMIIETeHI[ii AKUX BiHeceHO peryJioBaHHA iHGOPMALiIHOI AisJIBHOCTI, TOci He HampamBaJid BJIACHUX HNULAXIB i
MexaHi3MiB oOMexeHHs IpaBa Ha iHdopMarliio, ki 6 BpaxOByBaJIM iXHIO BJIACHY MPAKTUKYy HaJlaHHA MPABOBOI OLiHKU
KOXHOMYy 3 TakUX BuUmajkiB. HarosomeHo, mo 6a30BuM 3aco00M OOI'pyHTYBaHHA oOMeXxeHHs IIpaBa Ha iHdopMaliio B
iHTepecax HallioHaJIbHOI Oe3neky, fAK i 6yp-AKoro ooMexxeHHs IIpaBa Ha iHGOpMaLllilo, € 3aCTOCYBaHHA «TPUCKJIAAOBOTO
TecTy». OKpecJieHi mifcTaBu JoKajisamil mpaBa Ha iHdopMalilo CTaHyThb B IPUrOAi HAYKOBIAM, NIPAaBOOXOPOHIIAM,
daxiBusaM 3 iHGopManiiiHOl 6e3rneKky A1 IPaBOMIPHOTO iX 3aCTOCyBaHHSA

KiriouoBi cyioBa: mpaBa i cBOGOAM JIIOJMHU Ta TPpOMAaisfHUHA; MpaBOMipHe OOMeXeHHA MpaB i cBOOOJ JIIOOWHU Ta
rpoMajsHIHA; 3axXullleHicTh; iHbopManiiiHa 6e3neka; iHpopMaliiiHi ITpaBa JIIOAUHU; TPUCKJIANOBUN TECT



HaykoBo-aHaJIiTUYHMIA XKy pHAJL
«COLIAJIbHO-ITPABOBI CTY AII»

ToMm 6, No 1
2023

(Anetiticbkoro M0Go10)

BinmoBimasnpHUI peAakTop:
M. KoBiHBKO

PenaryBanHs 6i6yiorpagivyHuX CHUCKIB:
M. KoBiHbkO

Komrm'iorepHa BepcTKa:
O. I'miHYeHKo

[TigmucaHo [0 ApyKy 3 opuriHaa-Makera 29.03.2023
YM. OpyK. apk. 7,5
Haknag 100 npuMipHUKiB

BupaBHUNTBO: JIBBIBCBKUN AeprKaBHUI yHiIBEpCUTET BHYTPIlIHIiX
crpas 79007, Bys. 'opopoubka, 26, M. JIbBiB, YKpaiHa
Tes.: +380 (32) 233-20-80
E-mail: info@sls-journal.com.ua
www: https://sls-journal.com.ua/uk



The scientific and analytical journal
“SOCIAL AND LEGAL STUDIOS”

Volume 6, No. 1
2023

Managing Editor:
M. Kovinko

Editing Bibliographic Lists:
M. Kovinko

Desktop Publishing:
O. Glinchenko

Signed to the print with the original layout 29.03.2023.
Conventional Printed Sheet 7.5
Circulation 100 copies

Publisher: Lviv State University of Internal Affairs
79007, 26 Horodotska Str., Lviv, Ukraine
tel.: +380 (32) 233-20-80
E-mail: info@sls-journal.com.ua
www: https://sls-journal.com.ua/en



	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_GoBack
	_Hlk130989027
	_Hlk130983104
	_GoBack
	_Hlk131068598
	_Hlk131066349
	_Hlk131066416
	_Hlk131066447
	_Hlk131066477
	_Hlk131066383
	_Hlk131069606
	_GoBack
	_Hlk134803782
	_Hlk134803849

